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MEMORANDUM
Date: 12 December 2022
To: County Council
Cost of Government Commission
Other Stakeholders
From: Stephen Pause, PE, Directo&
Subject:

Transmittal of “Report Regarding Operations within the Building Code

Division of the Hawaii County Public Works Department”

Attached is the report that discusses the findings from an assessment of operations in
the Building Division of Department Public Works. James Tinner was retained by the
Administration in August 2022 to evaluate the inefficiencies within the Building Division
specifically as they may lead to delays in intake, processing, and issuance of building
permits. In addition to his familiarity with the Energov (EPIC) permitting software, Mr.
Tinner has a wealth of experience in code enforcement and administration as a former
building official, plans examiner, building inspector, and fire marshal in the Pacific

Northwest,

The report provides a number of recommendations, with some similar to what our
Building Division is already working on, and others that are more nuanced and require a
longer-term or more strategic implementation. A summary is provided below.

In-Progress by Building

TINNER RECOMMENDATION .

STATUS

Look into third-party plan review services

Met with HGEA to discuss union issués; initial
feedback is not positive

Eliminate the need for applicant to come back
to permit center to obtain permit placard

Applicants are now able to print their permit
after issuance ~

Eliminate “sessions” in Bluebeam Revu
process

Evaluating effect of eliminating “sessions” in
Bluebeam Revu :
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Future Altention

- .. TINNER RECOMMENDATION

COMMENT -

Implement a technology fee to pay for
enhancements to Energov

Coruénty dbes not presently charge a fee -

Investigate increasing plan review fees to
industry standard (65% of permit fee)

County presently charges 20% permit fee
upfront

Conduct Lean Process Improvement training
https://www.lean.org/

The lean process is a method for creating a
more effective business by eliminating
wasteful practices and improving efficiency.

Reviewing County permitting process in a
structured manner could drive out inefficiency
and eliminate non-value-added steps

Provide Public Duty Doctrine training for staff

Noted

Investigate allowing building plans reviewers
performing structural review for simple
projects

Will consider after assessing Plans Examiner
workload once all vacancies are filled (only
4/7 positions are presently filled); currently,
Structural Engineer’s reviews reduces the
workload on Plans Examiners who are
primarily focused on life-safety compliance

Investigate allowing building inspectors to
perform combination inspections

Requires consultation with HGEA regarding
work jurisdiction; Inspector positions currently
require Supervisory Electrician Licenses for
Electrical Inspectors and Journeyman or
Master Plumber Licenses for Plumbing
Inspectors

Define by Ordinance what constitutes a
complete permit application

Will evaluate need for an Ordinance after the
effectiveness of the REVISED Application
Checklist is implemented.

Provide support to allow Building Chief and
Deputy to participate in the ICC Committee
Action Hearings and Annual Business
Meetings

Noted

Provide additional GIS integration within
EPIC to automatically let applicant know if
subject property has restrictions such as flood
plain or geologic hazards

Noted as a future enhancement that can be
used to determine when Engineering Review
will be required for Building Permits

The Building Division is working on a number of approaches to improve permitting.

These are summarized below.

~_ACTION

DESCRIPTION

Communication

Improve public outreach with stakeholders;
hold “talk story” sessions with design
professionals, drafters, contractors, others:
share review checklists; improve permit issue
metric and include average duration for
permits to be issued
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Re-design EPIC Website

Organize and make website user-friendly,
including a complete list of forms that are
needed in the permitting process: include
links to related agencies.

Dedicated IT Support for Energov (staff)

Improve staff efficiency by having a dedicated
IT specialist available to help troubleshoot
customized automation unique to the Building
Division

ICC Training and Certification for Inspectors
and Plan Examiners

Create classification of work for ICC
Certification that recognizes training and level
of skill of Inspectors and Plans Examiners

Staff Vacancies

Develop strategy for hiring and retaining staff;
S-step Plans Examiners for on-the-job
training (done); Certification Classification for
Inspectors (ongoing).

Reassess Duties for Permit Clerks

Assessed Permit Clerk duties; revising
processes for permit application, resubmittal
and revisions to ensure that documents are
complete and correctly formatted to enable
Permit Clerk to maximize their productivity

Staff Meetings Weekly “Brainstorming” Meetings to identify
areas for improvement; action items identified
in table and progress tracked.

e-Filing Organize documentation in shared drive

readily accessible to the Building Division;
this creates consistency through available
information resources and uniform
procedures

Utilize filters to identify permits that should be
prioritized

Deployed Priority Tiles to identify projects
that can be expedited based on the scope of
work that is essential to community life and
safety; provides for educational needs; and is
limited and simple for quick review; Priority
Tiles used at permit intake, plan review, and
permit out-processing

Revise Permit Application Checklist

Provide more clarity on permit application
requirements with weblinks to the appropriate
agencies and forms; require the Design
Professional to be listed as a Permit Contact;
require Design Professional to review and
certify the Application Checklist

Develop EPIC “Decision Engine” version of
the Application Checklist

User-friendly version of the checklist

Create “Self-Certify” Permit Application

Applicants will have the option bypass the
conventional Permit Intake to reduce
processing time; if Permit Clerks confirm the
permit is complete, then plans will go
immediately to Plan Review; if applications
are found to be incomplete, then they will be
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rejected (cancelled); there is no fee
assessment if the application is rejected; the
conventional review by Permit Clerks will still
be available where the permit application is
“active” while awaiting corrections; once
corrections are submitted then applications
will await re-review in the queue before
progressing

Reject incomplete Permit Applications

Prohibit applications submitted as “place
holders” that then requires Permit Clerks to
contact them for missing information

Update Residential Plans Designer Checklist
Already Posted on the Website

Update for 2018 International Residential
Code (IRC) that applicants can use to create
a complete set of plans

Finalize and Post Non-
Residential/Commercial Designer Checklist
on the Website

Finalize checklist for current Codes that
applicants can use to create a complete set
of plans

Plan Resubmittals and Revisions Format

Require Corrections Letter for Plan
Resubmittals; require Design Professional
Narrative for Plan Revisions; require all
changes be annotated with the “Cloud and
Delta” drafting method to highlight the extent
of changes; utilize Bluebeam “compare”
feature.

Three-strike Rule

Plan reviewer can mark up to three
corrections and then approve, “as noted”; if
more than three corrections needed,
resubmittal will be required

Encourage Communication between Design
Professional and Plans Reviewer during
Review

Authorize Plans Examiners to have
discussions with Design Professionals when
design intent is not clear; annotate plans to
document revision: “...per telecon with XX on
date” instead of requiring resubmittals.

Consider No Plan Review ~ “Plans Subject to
Field Inspection”

For Residential PV less than 10kW,; Electric
ONLY less than 200A; Plumbing ONLY less
than 4-bathrooms.
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Director Lee Lord
Office of the Mayor
Hawai’i County, HI

Report regarding operations within the Building Code Division of the Hawai’i County Public
Works Department

Project scope: To identify inefficiencies within the building division of the Public Works Department that
may lead to delayed intake, processing, and issuance of building and/ or associated construction
permits.

Project limitation: operations within the fire code division, public works permitting division, planning
department and health department are outside of the scope of this report.

Methodology: Online research of permitting and legal information relative to building and associated
permits as well as face to face interviews with building division permitting staff and a limited number of
permit applicants. Interviews with staff were held between October 3, 2022-October 7, 2022. Staff
interviews were representatives of permit clerks (permit technicians), inspectors, plans examiners and
division managers. Below are general interview guestions and generalized responses of each group that
was interviewed.

Permit Clerks:

Q. How do you receive most of you permit applications?

A. Most are received electronically through the EPIC permit system.

Q. { understand that you use Tyler Energov as your permit records system. What does EPIC do that
Energov does not do?

A. The permit clerks could not provide a clear answer to the question however it became clear to me
that EPIC provide enhanced initial permit application ability for the applicants.

Q. Does EPIC require specific information such as building occupancy, construction type, height, etc. to
be input by permit applicant before the application process can continue?

A. No

Q. Does EPIC provide automated geographic information such as whether a property is in a flood hazard
zone to the permit applicant?

A. No

Q. It appears the owner declaration form and contractor declaration forms must be submitted as
separate documents and are not part of the EPIC or Energov systems. Is that correct?

A. Yes, they are separate documents that must be provided by the permit applicant.

Q. Do you issue very many rooftop solar voltaic building permits and if so, can you tell me how many?
A. Yes, we issue a lot of them, but | can’t tell you how many.

Do you require building permits for all rooftop solar installations?

A. Yes

Q. Are simple projects prioritized?

A. To some degree yes but there is no formal procedure for doing so.

Q. May | obtain a copy of your policy and procedure manuals?

A, We don’t have policy or procedure manuals.




Q. l understand that Hawai'i state law requires that the county verifies the licenses of each contractor
with each permit application. | also understand that the State will provide a list of licensed contractors
for use in required contractor verification. Does the County utilize that list or do you perform an online
search for contractor information with each permit application.

A. The information is within EPIC but it is not automatically validated. Permit Clerks validate the
information prior to permit issuance.

Q. When staff meetings take place is a written meeting agenda distributed to staff?

A. No

Q. Your online checklist shows that once all reviews are approved, the applicant must come to the
building division do have a permit placard printed to be posted on the jobsite. What is the purpose of
the placard?

A. So that the inspector driving by knows there is a permit for the work being done.

Plans examiners:

Q. Do you use Bluebeam Revu to conduct your reviews?

A. Yes

Q. Is Revu integrated with Energov?

A. Il don’t think so.

Q. How do you know when a new project is ready for review?

A. {A little ambiguous). We are notified by the permit clerks.

Q. Do you prioritize simple projects to get them “out the door” more quickly?

A. Somewhat, yes.

Q. When minor corrections are needed on the plans do you redline them and approve the plans?

A. Sometimes.

Q. When corrective items are noted on plans do you attempt to contact the designer by phone and/ or
email or do you always input the corrections into Energov without additional contact attempt methods?
A. Corrections are entered into Energov. We typically do not use additional contact methods.

Q. When are plans sent to the structural engineer for review?

A. When the other plans examiners determine structural review is needed.

Q. Are you familiar with the Public Duty Doctrine?

A. No.

Q. When workloads are overwhelming, do you utilize third party plan review?

A. We've done so on a vey short term basis in the past.

Q. Do you require the industry standard delta and revision cloud when changes are made on plans?
A.No

Q. Do you use the “compare” feature in Bluebeam Revu to identify what changes are made to different
iterations of plans?

A. No

Q. Does your division use the "Sessions” feature of Bluebeam Revu?

A.Yes

Q. Do you have an ordinance or policy that defines what a “complete” set of plans is?

A. No

Q. Do you require an engineer or architect to analyze the impact of rooftop solar systems on the



building’s roof structure?
A. Yes

Inspectors:

Q. Do you require licensed plumbers to perform plumbing inspections?

A. We have dedicated inspectors that perform plumbing inspections.

Q. Does state law require that plumbing inspectors be licensed plumbers?

A. Unsure

Q. Must final plumbing inspections be completed prior to calling for the building final inspection?
A. Yes

Q. Can the general contractor request plumbing inspections?

A. No. Only the plumbing contractor can request plumbing inspections.

Q. When electrical inspections are requested is the general contractor allowed to request the
inspection?

A. No. Only the electrical contractor is allowed to request electrical inspections.

Q. Is there a state requirement that electrical inspectors be licensed electricians?

A. We believe that the answer is “yes” ,

Q. Do you allow building inspectors to perform inspections for minor plumbing and/ or electrical
installations?

A.No

Q. When a rooftop solar installation is inspected, does the building inspector go on the roof to check the
structural connections?

A. No

Q. When the rooftop solar installation electrical inspection is called for, does the electrical inspector
look at the structural connections on the roof?

A. No

Q. Do you allow any level of self-certification for minor maintenance permits such as water heater
change-outs?

A. No

Conclusions:

Permit processing systems are extremely complex. Without written documentation such as
policy/procedure manuals it becomes extremely difficult to keep complex systems organized and
predictable for permit staff and permit applicants. The result is inefficiencies, personal preferences, and
some level of chaos creeping into the system. These items lead to non-predictability for permit
applicants which in turn leads to unnecessary complaints to upper management and elected officials.

The lack of written meeting agendas leads to ineffective use of staff time during staff meetings. If there
is no agenda, there should be no meeting.

As you know, there are a significant number of open plan review positions. This is not unique to Hawaii
County but rather is an industry-wide concern. It's somewhat worsened by the low rate of pay being
offered by Hawaii County. Third-party plan review is a possible solution and seems to be the trend in the
industry.




The current plan review fees being charged might make it difficult to retain the services of third-party
review. Current building plan review fee is 20% of the building permit fee. Industry standard and the fee
called out in in the generic International Building Code (IBC) is 65% of the building permit fee. As you are
aware, raising fees brings political implications.

Compartmentalization of duties among inspection staff also leads to inefficiencies as does assignment of
virtually all structural plan review being performed by licensed engineering staff in the plan review
section. Using licensed engineers to perform structural review projects scoped up to conventionally built
single-family houses is extremely unusual in the industry. Finding a third-party plan review firm that
would utilize this practice would hover somewhere where the needle is close to “Impossible”. There also
appears to be an extreme over reliance on internal engineering staff even though the project has been
designed by licensed design professions such as architects or engineers. The talents and expertise of
internal licensed staff is best reserved for extremely complex structures. This over reliance appears to
{at least in part) stem from extreme risk intolerance. Such intolerance can be partially muted with
training in the tenants of the Public Duty Doctrine.

Rooftop photovoltaic systems are typically extremely light weight {typically less than 4 PSF) Research
and experience in major southwest mainland jurisdictions has demonstrated that there is little benefit in
requiring the time and expense of requiring licensed design professionals to design these systems.
Washington State as example, specifically exempts systems meeting established criteria from requiring a
licensed design professional. It’s estimated that well over 95% of rooftop systems fall within the
limitations established by Washington State. Several jurisdictions have decided that building permits for
these systems provide no benefit other than collection of permit fees so no longer require building
permits but rather simply issue an electrical permit and ask the electrical inspector to verify required fire
fighter access paths from the ground when they perform the electric inspection.

There are several other areas where staff can be better utilized such as allowing the building inspector
to perform plumbing inspections at the same time as the framing inspection for simple structures such
as single-family homes.

While there may be some benefit in not allowing the general contractor to call for plumbing or electrical
inspections, the benefit is extremely minor but is quite an inconvenience to the permit holder. It is also a
procedure I've not seen in my 34-year career.

There are some additional efficiencies that can be made but would require minor changes to the County
Code.

Staff members | interviewed were all unaware of what a Lean Process Improvement program is. Lean
process improvement program involves a Lean Consultant leading meetings, usually over several days
where staff identifies every touch, movement, contact, flow, etc. of the permit application intake
through issuance process and documents each {usually by writing each on a sticky note and attaching
them to a wall). Each item is then questioned as to the necessity of why the item is being performed. If
the item cannot be validated as either necessary or legally mandated, the item is deemed unnecessary
and eliminated. The process typically results in a 15%-40% reduction in workload.

It is obvious that a great deal of time and money has been used to implement the Energov and EPIC
systems. My limited observation of EPIC indicates to me that the implementation was intended to make



applying for a permit as painless for the applicant as possible and to a great extent looks to have been
successful. This is particularly true given the challenges that Energov is well known for. While there are
no perfect permit systems in existence, Tyler’s Energov is well known in the building permit industry as
being particularly problematic. With adequate revenues, the problems eventually always come to a
resolution.

I've worked with several jurisdictions that have implemented Energov and one commonality seems to
be that the sales team makes promises that the technical installation team can’t keep or at least can’t
keep while staying within the contract budget. Typically, this results in added and unanticipated
expenditures after the system goes live. Additionally, there are always things that permit and IT staff
find they wished they had done differently. In conversation with building division staff there appears to
be some of the same angst in this regard as 've heard from several other jurisdictions.

There is always some level of ongoing customization with any permit system therefore there is always a
need for a revenue stream (in addition to annual maintenance charges) to pay for such customization.

It appears EPIC was designed to make permit application as easy as possible for applicants without
predefined “you can’t go to step B until you complete step A” types of requirements. While on the
surface this methodology seems like great customer service, it's counterproductive by putting additional
work on the permit clerks so actually results in a delay in permit processing. A better methodology is to
utilize drop down pick lists and require applicants to choose the appropriate information from each pick
list before they can move on to the next item. Doing so will reduce the workload of the permit clerks
and keep the “chess clock” on the applicant’s side until the application is completed. If that change is
decided to be implemented, it with create a need for significant additional revue for the vendor.

Another item noted is that there does not appear to be a user-friendly method for applicants to access
GIS data via EPIC or Energov. I've heard this compliant from several developers.

The building chief (building official is the position title used in the International Building Code (IBC)) from
what I've learned has had no participation in national code development. The same holds true for the
assistant building chief. Each year, code change proposals are sent to the appropriate International Code
Council {ICC) committee for consideration. The committees meet in the spring where testimony both
pro and con are put under consideration and at the end of about a one-week session, the committees
will send their recommendations forward for ICC staff to compile.

In the fall of each year, ICC holds their annual business meeting (ABM) where the full membership will
listen to testimony both pro and con and then vote whether to accept the committee’s
recommendations. The ABM’s are rotated around major mainland cities each year. These 11-day
meetings not only give the building chief knowledge of what code changes will be in the next code cycle
but also provides the building chief the knowledge of the reason behind each change. That knowledge
gives them the ability to properly interpret the code changes as well as the ability to bring that
knowledge back to the jurisdiction and pass it along to building division staff.

While travel around the nation is expensive, it’s typically far less expensive than sending multiple staff to
mainland training events. The current building chief has never been to one of these events.

Recommendations:




Implement a technology fee to pay for enhancements to Energov. These fees are not unusual -
{typically around $25.00 per permit).

Investigate increasing plan review fees to industry standard {65% of the permit fee).

Conduct Lean Process Improvement training for all building division staff
(https://www.lean.org/https://www.lean.org/). This will necessitate hiring a consultant
proficient in the Lean process. :

Provide Public Duty Doctrine training for all building division staff. This can usually be facilitated
by the jurisdiction’s legal staff.

Investigate allowing building plan reviewers performing structural review for simple projects.
investigate allowing building inspectors to perform combination inspections.

Look into third-party plan review services.

Define by ordinance what constitutes a complete permit application.

Assuming that data connectivity is generally available across the jurisdiction, eliminate the need
for the permit applicant to come back to the permit center to obtain a permit placard. Instead,
provide access to be able to print and post the permit and an inspector to access permit
information remotely when they feel necessary.

Provide budgetary support to allow the building chief and assistant building chief to participate
in the ICC Committee Action Hearings (spring meeting) and the ICC Annual Business Meetings
{fall).

Eliminate the use of “Sessions” in the Bluebeam Revu process. The same result can be achieved
provided both Hilo and Kona are on the same Local Area network (LAN) without the inordinate
amount of work setting up a “session” each review creates. Most jurisdictions where all review
staff are on the same LAN have stopped using sessions.

Provide additional GIS integration within EPIC to automatically let the permit applicant know if
the subject property has restrictions such as flood plain or geologic hazards.
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CONTRACT AGREEMENT FOR SERVICES

THIS CONTRACT AGREEMENT FOR SERVICES (hereinafter the
“AGREEMENT") made and entered into this \120'\*\ day of )
2022 by and between the COUNTY OF HAWALI'L, 2 municipal corporation of the State of
Hawai'i, with its principal place of business at 25 Aupuni Street, Hilo, Hawai'i 96720
(hereinafter the “COUNTY"), and JAMES E. TINNER dba CODE SUPPORT GROUP, a
sole proprietorship, with his principal place of business at 2307 W. Coneflower Street,
Nampa, Idaho 83686 (hereinafter the “CONTRACTOR").

WITNESSETH:

WHEREAS, the Office of Management (hereinafter the "DEPARTMENT”), under
the supervision of the Managing Director (hereinafter “DIRECTOR”) seeks to assess the

County of Hawai'i's building permit process; and,

WHEREAS, CONTRACTOR has unique and specialized expertise in assessing

and collaborating with governments to improve efficiencies in permitting;

WHEREAS, for the above stated reasons this sole source contract is in the best
interest of the COUNTY of Hawai'i pursuant to Chapter 103D, Hawai'i Revised Statutes
(*HRS8"), specifically HRS § 103D-306; and

NOW. THEREFORE, the COUNTY and the CONTRACTOR, in consideration of

the mutual promises hereinafter, set forth hereby agree as follows:

1. EMPLOYMENT OF CONSULTANT. The COUNTY hereby agrees to engage
CONTRACTOR and CONTRACTOR hereby agrees to perform the services hereinafter set

forth.

2. BEST EFFORTS. CONTRACTOR agrees that it will, at all times, faithfully,




industriously, and to the best of his ability, experience, and talents, perform all of the duties
that may be required of it pursuant to the express and implicit terms hereof and to the
reasonable satisfaction of the COUNTY. ’

3. SCOPE OF SERVICES. The CONTRACTOR shall do, perform, and carry
out in a satisfactory and proper manner, as determined by the COUNTY or as may be
modified by written agreement between the COUNTY and CONTRACTOR an analysis of
current permitting processes in an effort to reduce application approval times, identify
redundancies and perform an assessment of workflow within the Building Division.

4. TERM. CONTRACTOR shall commence work within thirty days of the
execution of this AGREEMENT and shall complete all work within Ninety (90) days of

commencement unless otherwise agreed in writing by the parties.

5. COMPENSATION. The COUNTY shall compensate CONTRACTOR at the
rate of ONE HUNDRED TWENTY-FIVE AND N0/100 DOLLARS ($125.00) per hour, /{
inclusive of taxes, not to exceed TEN THOUSAND AND NO/100 DOLLARS ($10,000.00§).
In addition, the COUNTY shall pay CONTRACTOR up to SIX THOUSAND AND NO/100
DOLLARS ($6,000.00) in travel expenses.
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6. EMPLOYMENT STATUS. Itis agreed and understood that CONTRACTOR
is an independent contractor and shall not be entitled to the benefits and privileges of an
employee of the COUNTY under the COUNTY'S Civil Service System. It is further agreed
and understood that CONTRACTOR shall be excluded from participating in any fringe
benefits resulting from work performed under this AGREEMENT. '

7. GENERAL TERMS & CONDITIONS. The CONTRACTOR shall perform the
services required under this AGREEMENT in accordance with the General Terms and

Conditions for Goods and Services, dated July 1, 1994, attached hereto and incorporated

herein by reference as Exhibit “A”.




8. PROPERTY OF THE COUNTY. Any data, reports or conclusions generated
by CONTRACTOR shall become the property of the COUNTY.

9. METHOD OF PAYMENT. The COUNTY shall make payment available to
the CONTRACTOR upon the monthly submission of an invoice in a form and content

acceptable to the COUNTY.

10.  PURCHASE OF ALOCHOL PROHIBITED: Any funds contributed by the
COUNTY shall not be used for the purchase of alcohol for consumption. No excepticns
apply. -

11.  TAX CLEARANCE AND VENDOR COMPLIANCE: CONTRACTOR shall,
throughout the term of the AGREEMENT including through final payment, acceptable
verification through Hawai'i Compliance Express (HCE). Vendors wishing to do
business with the State of County must register in HCE and be in compliance.

HCE is a one-stop online program where vendors verify and manage their
compliance. Once a vendor is registered, HCE provides the following proof of

compliance/compliance documentation:

a. Certificate of Good Standing from the Department of Commerce and
Consumer Affairs Business Registration Division.

b. Tax Clearances (federal and state) from the Department of Taxation.
¢. Comipliance with HRS Chapter 383 Hawai'i Employment Security Law
(Unemployment insurance), 386 Worker's Compensation Law, 392

Temporary Disability Insurance and 393 Prepaid Healthcare Act, from

the Department of Labor and Industrial Relations.

There is a nominal fee to subscribe to HCE. Please note that it may take two or
more weeks 1o establish a vendor account in HCE. For more information and to

register, see hitp./vendors eHawali.goy

AP



12.  CONTRACTOR REPRESENTATIONS AND WARRANTIES. The

CONTRACTOR represents and warrants hefit is in compliance with the following

conditions and shall remain in compliance throughout the duration of this contract:

a,

CONTRACTOR employs and appoints persons on the basis of
merit and ability.

CONTRACTOR agrees not to use any public funds for purposes of
entertainment or perquisites not previously approved by the
COUNTY.

CONTRACTOR shall comply with such other requirements as the
DIRECTOR may prescribe to ensure adherence by the
CONTRACTOR with Federal, State, and County laws, and
established standards for fiscal and program management.
CONTRACTOR has bylaws or policies which describe the manner
in which business is conducted, including management, audit and
fiscal policies and procedures, policies on nepotism, and policies on
management of potential conflict of interest.

CONTRACTOR has at least one year’s experience with the service
or activity for which the appropriation is sought or can otherwise
demonstrate to the satisfaction of the COUNTY sufficient expertise
to successfully carry out the service or activity.

CONTRACTOR shall comply with such other requirements as the
COUNTY Director of Finance may prescribe to ensure adherence
by the Contractor with Federal, State, and COUNTY laws, and
established standards for fiscal and program management.
CONTRACTOR shall follow generally accepted accounting
procedures and practices and shall maintain books, record,
documents, and other evidence which sufficiently and properly
account of the expenditure of COUNTY funds.

CONTRACTOR agrees to allow the COUNTY's designee, which
may include the finance director, committees of the council and
their staffs, and the legislative auditor access to records, reports,




files, and other related documents in order that the program,
management, and fiscal practices of the nonprofit organization may
be monitored and evaluated to assure the proper and effective
expenditure of public funds for this program.

i CONTRACTOR agrees that the COUNTY expending agency,
director of finance, or Hawai'i COUNTY Council may request

periodic written reports on the use of COUNTY funds.

13.  REPORTS AND RECORDS. The CONTRACTOR shall prepare monthly
reports to the DEPARTMENT. The monthly reports and supporting data shall be the

property of the COUNTY.

14.  MODIFICATIONS OF AGREEMENT. The COUNTY may at any time
make modifications to this AGREEMENT, which shall be made by a written
supplemental agreement. Modifications involving no reduction or increase in
compensation may be made by written order of the DIRECTOR. All modifications
requested by the CONTRACTOR shall be in writing.

15.  DELAY IN PERFORMANCE OF CONTRACT. if any delay in the
performance under this AGREEMENT occurs as a result of unforeseeable causes
beyond the control and without the fault or negligence of the CONTRACTOR, including
but not limited to, acts of God, acts of the public enemy, acts of the COUNTY with
respect to this AGREEMENT, acts of another contractor in the performance of a

contract with the COUNTY, fire, floods, epidemics, quarantine restrictions, strikes,

freight embargoes, unusually severe weather, or delays of subcontractors or suppliers
arising from unforeseeable causes beyond the control and without the fault or
negligence of both the CONTRACTOR and such subcontractors or suppliers, then the
CONTRACTOR may be granted an extension of the time for performance
corresponding to the delay. No extension of time, however, shall be granted unless a
written application therefore stating in detail the cause or causes of delay is filed by the
CONTRACTOR with the DIRECTOR within ten (10) calendar days after the



commencement of the delay. No extension of time shall be deemed a waiver of the
right of the COUNTY to require the completion of the services under this AGREEMENT
within the time required herein as so extended by the specific terms of such extension,
nor a waiver of right to terminate this AGREEMENT for any other or additional delay not

covered by the specific terms of such extension.

16.  ABANDONMENT OF SERVICES, DEATH OR DISABILITY OF
CONTRACTOR. In the event the COUNTY terminates this AGREEMENT because it
wishes to abandon, defer, restudy or revise the program, or in the event the
CONTRACTOR, in the case of an individual, dies or becomes physically or mentally
disabled, the CONTRACTOR or the CONTRACTOR's estate shall be compensated in
the same proportion of the compensation under this AGREEMENT as the services

performed bear to the services to be performed under this AGREEMENT.

17.  RIGHT OF THE COUNTY TO TERMINATE. The COUNTY shall have the
right to suspend performance under this AGREEMENT or terminate this AGREEMENT
in whole or in part at any time by written notice to the CONTRACTOR. If the termination
is for reasons other than default of the CONTRACTOR as provided in the paragraph
herein entitled “TERMINATION DUE TO CONTRACTOR'S DEFAULT," the
CONTRACTOR shall be reasonably compensated as determined by the COUNTY for
satisfactory services rendered under this AGREEMENT up to the time of termination.

18. TERMINATION DUE TO CONTRACTOR'S DEFAULT. The COUNTY
shall have the right to terminate this AGREEMENT, if the CONTRACTOR:
a. Fails to begin work under this Agreement at the required times; or
b. Unnecessarily delays the performance of this AGREEMENT or any

part thereof; or

c. Fails to perform this AGREEMENT in accordance with specified
times; or

d. Fails to perform this AGREEMENT in accordance with directions
from the DIRECTOR; or




e Discontinues performance of this AGREEMENT: or

f. Becomes insolvent or is declared bankrupt or commits any act of
bankruptcy or insolvency; or
Fails to pay for all labor, tools, material and/or equipment: or

h. Violates or fails to comply with any of the terms, covenants and
conditions of this AGREEMENT.

18.  TERMINATION FOR NECESSITY OR CONVENIENCE. If the COUNTY
determines, in its sole discretion, that it is necessary or convenient, this Contract may
be terminated in whole or in part at the option of the COUNTY upon ten (10) working
days written notice to the CONTRACTOR. [fthe COUNTY elects to terminate under
this paragraph, the CONTRACTOR shall be entitled to reasonable payment as
determined by the COUNTY for satisfactory services rendered under this AGREEMENT
up to the time of termination. If the COUNTY elects to terminate under this section, the
CONTRACTOR shall cooperate with the COUNTY to affect an orderly transition of

services.

20.  AUTHORITY TO WITHHOLD MONEY DUE OR PAYABLE. The
COUNTY may withhold such amounts from the money due or to become payable under
this AGREEMENT to the CONTRACTOR as may be necessary to protect the COUNTY
against liability or to satisfy the obligations of the CONTRACTOR to the COUNTY.

21. INDEMNITY. The CONTRACTOR shall perform this AGREEMENT as an
independent CONTRACTOR and shall indemnify and save the COUNTY and its officers
and employees harmless from any and all deaths, injuries, losses and damages to
persons or property, and any and all claims, demands, suits, action and liability
therefore, caused by error, omissions or negligence in the performance of this

AGREEMENT by the CONTRACTOR or the CONTRACTOR’s subcontractors, agents

and/or employees.



22, AUTHORITY OF THE DIRECTOR. The DIRECTOR shall decide any
question or dispute concerning any provision of this AGREEMENT, which may arise
during its performance. The DIRECTOR's decision shall be final and binding upon all
parties unless the same is fraudulent or capricious or arbitrary or so grossly erroneous
as necessarily to imply bad faith or is not supported by substantial evidence, provided
that nothing herein shall be construed as making final and binding any decision of the
DIRECTOR on a question of law. Pending final decision of any dispute or question, the
CONTRACTOR shall proceed diligently with the performance under this AGREEMENT
in accordance with the decision of the DIRECTOR.

23.  LAWS AND REGULATIONS. The CONTRACTOR shall be responsible
for being fully informed of all county, state and federal laws, ordinances, codes, rules

and regulations, which in any manner may affect this Agreement and the performance

thereof, including but not limited to;
a) All sections of the Hawai'i County Charter and Hawai'i County
Code;
b) Chapter 103, Hawai'i Revised Statutes, as amended, relating to
expenditure of public money;
c) Chapter 378, Hawai'i Revised Statutes, as amended, relating to fair
employment practices;
d) Chapter 489, Hawai'i Revised Statutes, as amended, relating to
discrimination in public accommodations;
e) Chapter 396, Hawai'i Revised Statutes, as amended, relating to
occupational safety and health; and
f) Chapter 386, Hawai'i Revised Statutes, as amended, relating to
workers' compensation law; and
g) Nondiscrimination Clause: During the performance of this contract,
the contractor agrees as follows:
i. The Contractor shall comply with all requirements set forth in
federal and state laws and regulations relative to Title VI of




the Civil Rights Act of 1964, as amended, which provide for
non-discrimination in federally assisted programs.

The Contractor shall not discriminate against any employee
or applicant for employment because of sex, pregnancy,
race, ancestry, national origin, religion, color, disability,
genetic information, age, marital status (including civil
unions), military status, veteran’s status, sexual orientation,
gender identity, gender expression, lactation, domestic or
sexual violence victim status (including those who have a
minor child who is a victim of domestic or sexual violence),
arrest and court record, citizenship, or any other
classification protected by state or federal law. The
Contractor shall assure that applicants are employed and
that employees are treated during employment without
regard to sex, pregnancy, race, ancestry, national origin,
religion, color, disability, genetic information, age, marital
status (including civil unions), military status, veteran’s
status, sexual orientation, gender identity, gender
expression, lactation, domestic or sexual violence victim
status (including those who have a minor child who is a
victim of domestic or sexual violence), arrest and court
record, citizenship, or any other classification protected by
state or federal law. Such action shall inciude, but not be
limited to, the following: employment, upgrading, demotion,
or transfer; recruitment or recruitment advertising; layoff or
termination; rates of pay or other forms of compensation;
and selection for training. The Contractor agrees to post in
conspicuous places notices to be provided by the contracting
officer setting forth the provisions of the nondiscrimination

clause.



iii.

The Contractor shall in all solicitations or advertisements for
employees placed by or on behalf of the Contractor, state
that all qualified applicants shall receive consideration for
employment without regard to sex, pregnancy, race,
ancestry, national origin, religion, color, disability, genetic
information, age, marital status (including civil unions),
military status, veteran’s status, sexual orientation, gender
identity, gender expression, lactation, domestic or sexual
violence victim status {inciuding those who have a minor
child who is a victim of domestic or sexual violence), arrest
and court record, citizenship, or any other classification
protected by state or federal law. In the event of the
Contractor's noncompliance with the nondiscrimination
clauses of this contract, this contract may be canceled or
suspended in whole or in part and the Contractor may be
declared ineligible for further COUNTY contracts until such
time that the CONTRACTOR by satisfactory evidence, in
good faith, ceases such discriminatory practices or
procedures.
If the CONTRACTOR subcontracts any portion of the
contract, it shall assure the COUNTY that such
subcontractor shall abide by the nondiscrimination provisions
stated herein and agrees that any subcontractor who is
found in violation of such provisions shall subject the
principal contractor's Agreement with the COUNTY to be
terminated or suspended pursuant to Section 15 above
regarding Termination Due to Contractor’s Default.
The COUNTY may direct any bidder, prospective contractor,
or subcontractor to submit a statement in writing signed by
an authorized officer, agent, or employee of the contracting

party that the signer's practices and policies do not




discriminate on the grounds of sex, pregnancy, race,
ancestry, national origin, religion, color, disability, genetic
information, age, marital status (including civil unions),
military status, veteran’s status, sexual orientation, gender
identity, gender expression, lactation, domestic or sexual
violence victim status (including those who have a minor
child who is a victim of domestic or sexual violence), arrest
and court record, citizenship, or any other classification
protected by state or federal law, and that the terms and
conditions of employment under the proposed contract shall
be in accordance with the purposes and provisions stated
herein. The Contractor shall comply with all such present
COUNTY, state and federal laws, ordinances, codes, rules
and regulations, and all amendments thereto. If any
discrepancy or inconsistency is discovered between this
Agreement and any such law, ordinance, code, rule or
regulation, the Contractor shall forthwith report the same in

writing to the Director.

24.  REMEDIES NOT EXCLUSIVE. The express provision herein of certain
measures that may be exercised by the COUNTY for its protection shall not be
construed to preclude the COUNTY from exercising any other or further legal or

equitable right to protect its interests.

25. FEORUM SELECTION. No action or proceeding involving this Agreement
shall be commenced by either party except in the Circuit or District Courts of the Third

Circuit, COUNTY of Hawai'i, State of Hawai'i, and no action commenced in such court

shall be removed or transferred to any other state or federal court.

26. CONTRACTOR'S FAILURE TO COMPLY WITH ALL REQUIREMENTS
OF CONTRACTUAL CONDITIONS. The CONTRACTOR's failure to comply with any




and all of the conditions of this Agreement referenced herein and made a part hereof,
may result in the denial or rejection of future funding to the CONTRACTOR from the

COUNTY.

27. CONSTRUCTION OF CONTRACT. The masculine shall be deemed to

embrace and include the feminine and the singular shall be deemed to embrace and

include the plural whenever required in the context of this AGREEMENT,

28. NON-DEBARMENT REQUIREMENTS. The CONTRACTOR certifies,
and, if the COUNTY, State of Hawali'i or the United States Federal Government
requires, shall further certify that they were not debarred by the State of Hawai'i or the
United States Federal Government at the time of submitting a proposal and hereby
certifies and will further certify that the CONTRACTOR shall immediately notify the
COUNTY should their debarment status change anytime during the term of the
AGREEMENT.

29. CAMPAIGN CONTRIBUTIONS BY STATE AND COUNTY
CONTRACTORS PROHIBITED. CONTRACTOR agrees to comply with HRS Section
11-355, which states that campaign contributions are prohibited from a state and county
government CONTRACTOR during the term of the contract if the CONTRACTOR is
paid with funds appropriated by the legislative body between the execution of the
AGREEMENT through its completion.

30. CODE OF ETHICS. CONTRACTOR has complied with Hawai'i County
Code §2-83(c), if applicable. CONTRACTOR understands and agrees that this contract
shall be void if an officer or employee fails to comply with the disclosure requirements
set forth in §2-83(c), or if the Board of Ethics finds there is a conflict of interest or any

preferential treatment involved.

31, GOVERNING LAW, The validity of this AGREEMENT and any of its
terms or provisions, as well as the rights and duties of the parties to this AGREEMENT,




shall be governed by the laws of the State of Hawai'i, and any claim shall be brought in
the State of Hawai'i Circuit Court of the Third Circuit.

32. No Assignment. CONTRACTOR hired as the result of his unique and
specialized skills. He may not assign this AGREEMENT absent the consent of the
COUNTY. The COUNTY my withhold consent for any or no reason.

33. ENTIRE CONTRACT. This AGREEMENT sets forth all of the contracts,
conditions, understandings, promises, warranties, and representations between the
COUNTY and the CONTRACTOR relative to this AGREEMENT. This AGREEMENT
supersedes all prior agreements, conditions, understandings, promises, warranties, and

representations, which shall have no further force or effect. There are no contracts,
conditions, understandings, promises, warranties, or representations, oral or written,
express or implied, between the COUNTY and the CONTRACTOR other than as set

forth or referred to herein.

34. SEVERABILITY. Inthe event any provisions of this AGREEMENT is

declared invalid or unenforceable by a court, such invalidity or unenforceability shall not

affect the validity or enforceability of the remaining terms of this AGREEMENT.

35. WAIVER. The failure of the COUNTY to insist upon the strict compliance
with any term, provision, or condition of this AGREEMENT shall not constitute or be
deemed to constitute a waiver or relinquishment of the COUNTY's right to enforce the
same in accordance with this AGREEMENT.

36. COUNTERPARTS. This AGREEMENT may be executed in several

counterparts, each of which shall be regarded as an original and all of which shall

constitute on instrument.

37. EXEMPTION. This AGREEMENT is exempt from Chapter 103D, Hawai'i
Revised Statutes pursuant to 103D-3086.



IN WITNESS WHEREOF, the parties hereto have executed this AGREEMENT

effective as of the date first above written.

COUNTY OF HAWALI'I

Y PR
A—‘LLC é&‘vﬂ T e

FBY: JAMES E. TINNER
¢ Mayor CONTRACTOR
County of Hawai'i
Date: (o ! 30\‘ Q) Date: 5‘ 27’ @37

APPROVED AS TO FORM
LEGALITY:

Elizabeth Strance

%%ﬁ A bomed 30220630 11:39:45

-10'00"
ELIZABETH A. STRANCE
Corporation Counsel

JUN 30 2022

Date:




COUNTY OF HAWAII
CERTIFICATION OF AVAILABILITY OF FUNDS

| hereby certify that on the date of filing of this contract with the Director of
Finance, there remains an unexpended amount of

$ 16,000.00 in 010.111.5111.02.115

sufficient to cover the obligation of the County of Hawaii under this contract in fiscal
year 2021-2022.

Contract Title:  Electronic Permitting Process - Consultant Services

Vendor: James E. Tinner dba Code Support Group

Contract No: C.009953

(0 o
Director of Finance
Date: June 29, 2022

County of Hawai'i is an Equal Opportunity Provider and Employer



COUNTY OF HAWAIIX
DEPARTMENT OF FINANCE

CEHNERAL IERMHS AND CQOHDIZIIOQONS

FQR GQODS 'AHD SERVICES
July 1, 1994
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SECTION 1 - DEFINITIONS QF TERMS

Terms as used in these General Terms and Conditions, unless the context
requires otherwise, shall have the following meaning:

1.3 BID

Bid means any bid submitted im competitive sesaled bidding or in the
second phase of multi-step bidding.

1:2 BID OR PROPOSAL FORM
The prescribed form or format which 2 offerer uses to submit his offer.

1.3 BID OR PROPOSAL GUARANTY OR SECURITY

The security when required, furmizhed By an offerer with his offer to
ensure that the offerer will enter inte the contract with the County of Hawaii
and execute the reguired contract and payment bonds covering the work
contemplated, if his offer is accepted.

¢

1.4 BAN RDER
Change order means a written ordsr signed by the procurement officer,

Y

directing the contractor to make changes which the changes clause of the
contract authorizes the procurement officer to order without the consent of

the contractor.
1 RA

Contract means the combination of the solicitation, including the
instructions to offerors, the specifications or scope of work, the special
gravisions, and the general terms and conditions; the offer and any best and

inal offers; and any amendments to the solicitation or to the contract; and

any terms implied by law.

1.6 CONTRACT BOND

The approvad form of security furnished by the contractor and his surety
or sursties or E{ the contractor alone, to ensurs completion and satisfactor
performance of 6 contract in accordance with the terms of the contract an
to guarantes full payment of all claims for labor, materials and supplies
furnished, used or incorporated in the work.

1.7 CONTRACT MODIFICATION

Contract modification meana any written alteration im specifications,
delivery point, rate of delivery, period of performance, price, quantity, or
other provisions of any contract accomplished by mutual action of the parties

to the coatract.

1.8 CONTRACIOR

An ipdividual, gartnorship. firm, corporation, joint venture or other
legal entity undertaking the sxecution of work under the terms of the contract
with the County of Hawaii, and acting directly or through his, their or its

agents, employees or sub-contractors.

1,9 DAYS

Days means calendar days unless otherwise specified.

1.10 EEAD OF THE PURCEASING AGENCY

The bead of any agency with delegated procurement authority by law or
from a chief procurement officer of the County of Eawzil to enter into and

administer contracts,

.l OrrEr

An offer means a bid or proposal as defined in sections 1,1 and 1,12, in
response to any solicitation.

GENERAL TERMS AND CONDITIONS ~1- JOLY 1, 19954




1,12 FFERQOR

Any individual, partnership, firm, corporation, joint venture or other
legal entity, submitting direc:lz or through a duly authorized representative
or agent, an offer for the work or services contemplated in response to a
solicitation as defined ir 1.17.

1.13 PROCUREMENT OFFICER

Procuremeant officer means the person with procurement delegation duly
authorized ¢to enter into and administer contracts and make  wricten
determinations with respect to the contract. The term includes am authorized
represenptative acting within the limits of authority. The delegated authority
is received from the chief procurement officer directly or through the bead of
a purchasing agency or designee to the procurement officer.

1,14 PRIORITY- TED FEROR

Priority-listed offerors are the three or more responsive and responsible
vfferors who have submitted the highest rank proposals.

1.1 PRQPO

A proposal means any offer submitted im response to any solicitation,
except a bid as defined in section J.1.

1.1 BASING AGEN

Purchasing agency means any governmental body which is authorized by law
or rules, or by way of delegation to enter into contracts for procurement of
goods, services, or coaostruction.

1,17 N

Solicitation means an invitation for bids ("IPB"), used in the
competitive sealed bidding procsss or a request for proposals ("RFP"), used in
the comfecitive seasled proposal process for ths purposs of soliciting bids or
proposals to perform a County of Hawaii contract.

1.18 SPECIAL PROVISIONS
The terms and conditions pertaining to the specific solicitation in which
they are contained; including but not 1limited to ¢terms and conditions

descridbing the preparation of asoclicitations, aevaluation of offers,
determination of award, plus those applicable to performance by the contractor..

Additions or revisions to the General Terms and Conditions, which shall
be considered a part of the General Terms and Conditions, setting forth
conditions or requirements applicable to the particular project or conmtract
under consideratiom. Should any special provisions conflict with these
general terms and conditions., 3aid Special Provisions shall govera.

1.19 SPECIFICATIORS

A description of what the purchasing agency requires and, consequently,
what an offsror nmust offer to ba considered for award.

1.20 GQOUNIX OF BAWAIL
County of Eawaii means all departments of the exscutive branch and all
govarnaental podies admisistratively attached to it, all departmeants of the
egislative branch and all governmental bodies adninistratively attached to
it, and any and all autopomdus and semi-autonomus goverament agencies which
may operate under the auspices of the County of Eawaii.

1.21 SUREBTY

The individual, firm, partpership or corporation other than the
contractoer, which executes a bond with and for the coantractor to ensure the

contractor's acceptable performance of the contract.

GENERAL TERMS AND CONDITIONS -3~ JULY 1, 1954



1.22 WORK

The furnishing by the contractor of all labor, services, materials,
equipment, and other incidentals necessary for the satisfactory performance of

the contract.

SECTION 2 - OFFER REQUIREMENTS AND CONDITIONS
2 ETEN F_QFFERQR

Prospective offeror must be capable of performing the work for which
offers are being called. Either before or after the deadlime for an offer,
the purchasing agency may require offeror to submit answers to questions
regarding facilities, equipment, experience, personnel, finagcial status or
any other factors relating to his ability to furmnish satisfactorily the goods
or services being solicited by the County of BHawaii, Any such inquiries shall
be made and repliad to in “writing; replies shall be submitted over the
signatures of the person who sigms the offer. Any offeror who refuses to
answer such zn%girxes will be considered.non-rssponsive. All answvers te such
questions will be handled by the purchasing agency on a confidential besis and
will be returned after they have served their purpoese.

The purchasing agency alsc reserves the right to visit an offeror's place
of business to inspect his facilities and eguipment and to observe his methods
of operaticn in order to facilitate evaluation of performance capabilities,

2.2 SOLICITATION PORMS

Prospective offerors will be furnished with solicitation forms which may
include but not be limited to a statemeant of work, the location, descriptiesn
and the contract time of the contemplated work, the variocus quantities ing
rasquested, estimated and/or firm, and items of work to be performed or
materials to be furnished, along with a schedule of itams for which unit
prices and/or lump sum prices . are asked, depending on the type of
solicitation, e.g. invitation for bids or request for proposals.

The general terms and conditions, specifications, special provisions and
other documents .refersnced im or attached to the solicitation shall be
considersd a fart of the offer whether attached to the solicitatios eor not at
the time of its submission. Such documents shall not be altersd im Any way
when the fropcsal is submitted and any alterations soc mads by the cfferor may
be cause for rsjection of the offer.

WMWQW

The offeror shall carsfully examine the sits of the contamplated work,
the solicitation, general terms and conditions, spacifications, special
provisions, amendments, required contract and bond forms, ete. fore
Submitting offers. The submission of an offer abhall be considered as a
warranty that the offeror has made such examination and is satisfied with the
conditions to be encountered in performing the work and with the requirementas
of the proposal, geseral terms and conditions, specifications, supplemantal
specifications, special provisions, contract and bonds when required.

No extra compensation will be given by reason of the contractor's
misunderstandisg or lack of koowledge of the rTequirements of the work tc be
accomplished or the conditions to be encountered in performing the work.

4.4 _ADDENDA AND INTERPRETATIONS

Dizscrepancies, omissions or doubts as to the meaning of general terms and
conditions, specifications or special provisions should be communicated in
writing to the procurement cfficer and must bs received by the purchasing
agency no later than five (5) calendar days prior to the date fixed for
opening. Any interpretation, if made, and any su plemental instructioms will
be in form ‘of written addenda to the solicltation, which will be malled,
faxed, or made available for pick up by all prospsctive offerors, prior to the
date fixed for the opening of offers. It shall be presumed that any addenda
or interpretations so issusd have been received by an offeror and such addendas
or interpretations shall become a part of the contract documents.,
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2,5 PREPARATION QF OFFER

Proposals submitted in response te reques: for propesals (BFP) shall b
in the format prescribed by the EFP. 4 prop { : : €

The pidg submitted in response to ap invitation for bids (IFB) must be
prepared in ink or typed on the form furnished by the purchasing agemcy or on
an exact copy thereor inm full accordance with the imstructions given. For
each item, the offeror shall specify the umit and total price inm figures in
the columns provided for that purpose and, if required, tge total sum of ail
items being cffered.

Wnere the (IFB) involves the furnishing and delivery of goods, the price
shall imclude the cost of delivery to the specified destination, at which
point acceptance of said goods will be made by authorized persomnel. Should
:Eecial requirements involving additional costs to the vendor be necessary,

e reg:xrements will be stated in the special provisions and offers for e
costs therefor shall be governed by the special provisions.

., Only one bid in response to am IFB for the same work from an individual,
firm, partoership, corporation or joint venture under the same or different
name will be accepted. If more than one bid is offered for the same work,
only the lowest priced bid may be considered; all others will be sutomatically

rejected.

Compsting subsidiary or jointly-owned companies may submit bids or
proposals and thess may be accepted for evaluatioz and award if such companies
submit with their proposals a certificate of non-collusion, sworn to before a
notary, which acknowledges that the offer is without collusion.

All prices shall include applicable federal, state and local taxes, Aay
illegible or otherwise unrecognizable price offer shall cause automatic

rajection of the offer.

Offers submitted in response to an IFB or RFF shall be signed irn ink in
the space g;ov;ded on the bid or proposal page by (1) the owner of a sole
proprietorship, (2) one or more members of a partnership, (3) one or more
members or officers of each firm repressanting atiéint venture, (4) one or more
officers of a corporation, or (5) an agent of the offercr duly autborized to
submit offers on the cfferors behalf.

226  OFFER GUARANTX

Unless required by the special provisions, a bid or proposal securitg
depcsit, performance and payment bonds, or any other guaranty is not requirs
on any offer for goods or asrvices.

When required by the special provisions, an acceptable bid or proposal
security deposit shall be iz an amount equal to at least five rcent of the
amount offered and shall be limited to: 2 bond in a form satisfactory to the
County of Hawaii underwritten by a company licensed teo issue bonds in this
State; legal tender; or a certificate of deposit, sbare certificats, cashier's
check, treasurer's check, teller's check, or official check drawn by, or a
certified check accepted by, a bank, a savings imstitution, or credit union
insursd by the Federal Depoait Insurance Corporation or the Natiocnal Credit
Unicn Administration. Certificate of depozit, share certificate, cashier's
check, treasurer‘s check, tsller's check, officlal check, or certifled check
may bs uti{lized only to a maximum of $100,000, provided bhowevar, if the
required security or Dbond amount totals over $100,000, more than one
instrument not excesding $100,000 each and issued by differeat <financial
institutions, may be submitted.

If an offer does not comply with the security requirements, the offer
shall be rejscted as noaresponsive, unless the failure to comply is determined
by ths chief procurement cfficer, the head of a purchasing agtnc;. or the
designese of such officer to be nonsubstastial pursuant to section 3-122-223,

1 ERTI ATION NCERNI W B WORKIN ND
F L v

A1l offercrs for service contracts shall comply with section 103-55,
Hawaii Revised Statutes, which provides as follows:
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Wages, hours, and working conditions of employees of conmtractors
supplying services. Before any prospective offeror is eptitled to submit
any offer for the performance ‘of any contract to supply Services inm
excess of §5,000 to any govermmental agency, offer shall certify that the
services to be performed will he performed under the following conditiocns:

Wages. The services to be rendered shall be performed by employees
paid at wages or salaries pot less than the wages paid to public officers
and employees for similar work.

Compliance with labor laws. All applicable laws of the federal and
State govermments relatimg to ¥orkers compensatioxn, unemployment
compensation, payment of wages., and safety will be fully complied with,

No contract to perform services for any goveromental contractin
agency in excess of $5,000 shall be graoted unless all the conditions o
this section are met. Failure to comply with the conditions of this
section during the period of the contract to perform services shall
result in cancellation of the contract,

It shall be the duty of the goverameantal contracting agenc awarding
the contract to psrform services in excess ef $5.000 to enforce this

section.

This section shall apply to all comtracts t%mgerform services ign
excess of $5,000, including contracts to supply ulance service asd
janitorial service.

This section shall not apply to:

(1) Hanagetial, supervisory, or clerical personnel.
(2) Conotracts for supplies, materials, or printing.
(3) Contracts for utility services.

(4) Contracts to perform personal services ungder paragraphs (2),
{3), (12), and (16) of section 76-16, s,

(5) Contracts to operats refreshment concessions in public parks,
or to provide food services to educational institutions.

(6) Contracts with nonprofit imstitutions.
- N N,

Offers may be modified or withdrawn prior to the deadline for submittal
of offers by the following documents:

Withdraval of offers: a writtes notice received in the office designated
in the sclicitation; a written notlce faxed to the office designated in the
solicitation; or a tele Taphic meassage received by telephone by the office
dcsignatcd in the solicitation from the receiving telegraph company office,
provided the tolzg;:ph company coafirma the telephons message by sending a
written copy of telegran showing that the me3sage was received at the
telegraph company office prior to the time and date sat for opening.

Modification of offers: a written notice received ir the office
designated in the solicitation stating that a modification to the offer is
submitted and accompanied the actual modification(s) sacurely sealed in a
ssparate envelope or container.

4.9 RECEIPT, OQPENING, AND RECORDING QF BIDS

Upoz its receipt, each bid and modification(s) shall be tine-stamped but
not opened, and stored in a sacurs place by the procurement officer until the
time and date set for bid opening. ~ Coples of bids transmitted via facsimlle
machice shall not be acceptable, sxcept as provided for in the Special
Provisions,

Bids and modification(s) shall be opened publicly, inm the presence of one
or more witnesses, at the time, date, and place des ?natad in the IFB. The

n

name of each bidder, the bid price(s), and such other fornation as iz deemed
appropriate by the procurement officer or his dagsignated representative, shall
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be read aloud or otherwise made available. If practicanle, such infs i
shall also be recorded at the time of bid opening; that :s, the bids sg:§fxgz
tabulated or a bid abstract made. The name(s) ard address{es) of the required
witnesses shall also be recorded at the opening.

The copened bids shall be available for public imspection at the time of
bid opening except to the extent that the bidder designates trade secrets or
other proprietary data to be confidential., Bidders shall ensure that material
so designated as confidential shall be readily separable from the bid in order
to facilitate public inspaection of the nonconfidential portion of the bid.
Prices and makes and model or catalogue numbers of items offered, deliveries,
and terms of payment shall be publicly available at the time of bid opening
regardless of any desigumation to the contrary.

The procurement officer, or his desigpated representative, shall examine
the bids to determine the validity of any reguests for nondisclosure of trade
secrets and other proprietary data identified in writimg. If the parties do
not agree as to the disclosurs of data, the procurement officer or bhis
designated representative shall inform the bidders presemt at the bid opening
that the material designated for nondisclosure shall be subject to written
determination by the attormey general for confidentiality. If the attorpe

eneral determines in writing that the material so desigmated as confidentia{
is subjsct to disclosure, the bidder submitting the material under raview aand
other bidders who were present at the bid opening shall be so notified in
writing and the material shall be opes to public inspection unless the bidder
protests under chapter 3-126.

The bids shall bes open to public inafection subject to any coatinuing
prohibition on the disclosure of confidential data.

When a purchasing agency denies a person access to a County procursement
record, the person may appeal the denial to the office of informaticn practice
in accordance with section 92r-42{(12), HRS.

Bids shall be unconditionally accepted without alteration or correctiosn,
except as allowed in sections 2,11 and 2,12.

R RA 4

Proposals and modifications shall be times-stamped upor receipt and held
in a secure place bi‘tho procurement officer until the established dus date.
Proposals shall not opsned publicly, but shall be opened in the pressnce of
two or more procurement offlcials. Proposals and modifications shall be shown
only to County of Eawail peraonnel having legitimate interest in them.

Aftar the dates estadblished for receipt of proposals, a register of
proposals shall be prepared which shall include for all proposals: the name
of each offsror; the npumber of modifications received, if any: and =
description sufficlent to idsntify the good or service item offered. The
g;gistor of proposals shall be open to public imspscticn only after award of

e contract.

An offeror shall request in writing nondisclosure of designated trade
secrets or other proprieta dsta toc be confidential. Offerors sball ensure
that auch data so desigaated as confidential shall be readily separable Irom
thas proposals in order to facllicate seventual public inspection of the
nonconfidentisl portion of the propesal.

Proposals of the offsror{s) shall be open to public inspection after
award of the coantract as provided in section 3~122-55.

AW H

Any notice of withdrawal, notice of modification of an offer with the
actual modification, or any offer recelved at the place deal?natad for receipt
and opaning of a offer after the time and date set for receipt and opening of
offers is late. A late offer, late modification, or late withdrawal shall not
be considered late if received before comtract award and would bave been
timely but for the action or inaction of personnel within the procurement
activity. A late offer or late modification that will not be considered for
award shall be returned to the bidder unopened as soon 83 practicable and
accompanied b{ a letter from the procurement activity stating the reazon for
its return. late withdrawal regquest shall be responded to with a statement
of the reason for nop-acceptance ol the withdrawal.
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2 _MISTARES T

© {A) A bidder may correct a mistake is bid discovered before the time and
date set for bid opening by withdrawing or correcting the bid as provided ip

section 2.8.

(B) Correcticn or withdrawal of a bid after the time and date set for
bid opening because of an inadvertent, nonjudgmental mistake in the bid
reguztes careful consideration to protect the integrity of the com etitive
bidding system, and to assure fairness. If the mistake is attributable to an
error in judgment, the bid may not be torrected. Bid correction or withdrawal
by reascn of a nonjudgmental mistake is gamissible but only to the extent it
is pot contrary to the interest of the goveranmental agency or the fair
treatment of other bidders.

{(C) When, after bid opening but befores award, tha Procurement officer
knows or has reasom to conclude that & mistake has been made, igcluding
obvious, appareat errsrs on the face of the bid or a bid unreasonably lower
than the othsr bids ig submitted, such officer should request the bisdar to
confirm the bid, and if the bidder alleges mistake, the bid may be correctad
or withdrawn by the bidder if the conditions under paragraphs {D) and (E} of
this section are met and if the mistake is a minor informality whieh is a
matter of form rather than substance evident from the bid document, or an
insignificant mistake that can be waived by the dprocuramen: officer or
corrected by the bidder without prejudice to other bidders depending on which
is in the best interest of .the goveramental jurisdictien solicitisg the bid;
that is, the effect .98 price, quantity, guality. delivery, or contractual
conditions is negligible. Examples include the failure of & bidder to:
return the number of signed bids required by the IFB to Sign the bid, but only
if the unsigned bid is accompanied by othsr material indicating the bidder‘s
intent to be bound: er to acknowledge receipt of an améndment to the IPB (if
such acknolegemant is required by ¢ IFB) but only if it is clear from the
bid that the bidder raceived the amendment and intended to be bound by its
terms; or the amendment involved had a negligible effect on price, guantity,

quality, or delivery.

If the mistake and the intended correct bid are clearly evident on the
face of the bid document, the bid shall be corrected to the intended correct
bid and may not be withdrawn. Examples of such mistakes include:
ty-soqtaphical eérrors; errors in extending unit gricaa: transposition errors;
and arithmetical errors, In the event  of a8 discrepancy between unit bid
prices and extensions, the uszit price shall govern. In case of error in
addition, the sum of the total amount offered for each item added shall govers.

A bidder may be permitted to withdraw 2 low bid if a mistake is clearly
evideaot on the facs of the bid document but the intended correct bid is not
similarly evidest: or the bidder submits proof of svidentiary value which
clearly and coavincingly demonsatrates that a miztake was made.

(D) A bidder may not corract a mistake in bid discovered after award of
the coztract except where the chief procurement officer or the bead of the
purchasing agency makes a written determination that it would be
unconscionable not to allow the aistake to be corrected.

(E) When a bld is corrected or withdrawn, or correctica or withdrawal is
denled, under (C) or (D), the chief frocnrcmnt officer or the head of a
purchasing agency shall repare a written determination showing that ‘the
relief was granted or denied im accordance with this subchapter, except that
the procurement officer shall prepare the determination required under

paragraph (1) of subsection (C).

£:13 MISTAKES IN PROPOSALS

Mistakes shall not be corrected after award of contract.

When the procurement officer knows or has reason to conclude before award
that a mistake has beerx made, thes tgrocunmon: officer should request the
offeror to confirm the proposal. If the offaror alleges mistake, the proposal
may be corrected or withdrawn pursuant to thisz section,

Once discussions are commenced or after best and final offers are

reguested, Any priority-listed offeror may freely correct any mistake by
modifying or vi?_gdraving the proposal until the time and date set for receipt

of best and final offars.
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1f discussions are not held, or if the best and final offers upon which
award will be made have been received, mistakes =hall be corrected to the
intended correct offer whepever the mistake and the :ntended corrsct offer are
clearly evident on the face of the proposal, im wr b event the proposal may
not be withdrawn.

If discussions are not held, or if the best and final offers upon which
award will be made have been received, an offercr alleging a materiag mistake
of fact which makes a proposal nonresponsive may be permitted to withdraw the
proposal if: the mistake is clearly evident on the face of the proposal but
the intended correct offer is not; or the offeror submits evidenmce which
clearly and convincingly demonstrates that a mistake was made.

Technical irregularities ars matters of form rather tham substance
evident from the proposal document, or insignificant mistakes that can be
waived or corrected without prejudice to other offerors; that is, when there
is no effect on price, guality, or guantity. If discussions are not held or
if best and final offers upon which award will be made have been received, the
procurement officer may waive such irregularities or allow an offeror to
correct them if either is im the best interest of the County of Hawail.
Examples include the failure of an offeror to: seturn the number of sigued
proposals reauired by the request for proposal; sign the proposal, but only if
the unsiguned proposal is accompanied by other material indicating the
offesror's intent to be bound; or to acknowledge receipt of an smendment to the
re?uest for proposal, but only if it is clear from the proposal that the
offeror received the amendment and lntended to be bound by its terms; or the
amendment involved had no effect on price, guality or guanti:y.

2.14 OFFER INSPECTION

Offers to competitive sealed bids may be inspected only as provided for
in Section 2.9, above, and after award of contract. During the evaluatioa and
award recommendation period, offers will not be available for inspection. For
the competitive sealed proposals the proposals shall be made asvailable for
public inspection after coatract award. .

A N ROR
An offeror shall be disqualified and his offer automaticalll rcgccted for
anY ons or more of tha following reasons: proof of collusion, in which case,
all offers isvolved in the collusive action will be rféoctod and an
citations wunti

participant te suck collusion will be barred from future sol
reinstated; offeror's lack of responsibility and ccgfatation as shown by past
work or services; offeror's being in arrears on existing costracts with the
County of Hawaii or having defaulted on previous contracts; offeror's lack of
proper equipment and/or sufficisnt exparience to perform the work
contemplated; offeror does not possess proper license to cover tha type of
work contemplatsd, if required; offeror's delivery of the offer after the
dsadline specified in the public notice calling for offars, or as amendsd,
except as alloved in Section 3-122-29 (1), HAR or offeror's failure to pay, or
satisfactorily settle, all bills overdue for labor and material on former
County of Hawail coatracts at the time of issuance of solicitation.

2,16 STANDARDS OF CONDUCT
Section 84-15, HRS, provides as follows:

{a) An agency of the County of Eawail shall not enter 1nto any
contract with a legislator or an amployse or with a businass in which a
legislator or an employea has a controlliog intersst, involving services
or property of 8 valus in sexcess of 51,000 unless the contract is made

after public potice and competitive bidding or proposals.

{b) An agency of the County of Hawaii shall not enter into &
contract with any person or busineas which is representsd or assisted
persozally in the matter by a person who bas been an employee of the
agency within the preceding two years and wbo participated while in
County office or employment in the matter with which e contract is

directly concerned. oLz
(c) 7This sectiorn shall not apply to a porsonafﬁ'conttact of
employment with the County. ) i
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All offerors should be certaim that their bids are not in violation of
this law. The submittal form states that by submitting this offar, offsror
certifies that his offer does Dot pose a conflict with section B4-1 , HRS,
Contracts awarded shall be veid if there is a violation of section 84-15, HRS.

17 _IRRE FFER

Offers will bhe considered irregqular and shall be rejected for the
following reasons including but mot limited to the following: 'if the offer is
unsigned by the offeror; if the required offer aAranty received separately
from the offer is amot identifiable as guaraoty for a specific offer, or is
received after the date and time sst for the opening; if the required offer
guaranty is not in accordance with Section 2. of these general terms and
conditions: if the offaror or Surety fails to sigm the surety bond submitted
as offer guaranty; if offeror fails to uss the suret bond form furmished by
the County of Hawaii or identical wording containady in the said form whan
submit::in? & surety bond as proposal guarasty; if the offer shows any
non-compliance with agpl;cable law or contains any unauthorized additions or
deletions, conditioned, incomplste, or irreguler or is inm anyway making the
proposal xncom%lato, indefinite, or ambigquous as to its meaning; or unbalanced
offers ip which the price for any item is obviously out of proportion to the
prices for other itams,

- N, AW 4

Section 103-53.5, HRS, provides as follows:

Where the bidder or vesndor is an out-of-state vendor not doling
businexs in the State or is a perscn oxamgted from paying the
applicable general excise tax, the package bi or purchaase price,
for the purpose of determining the lowest price bid, skall be
increased :g the applicable retall rate of general excise taxr and
the applicable use tax. The lowest res nsible bidder, taking into
consideration the abovs increases, shall be awarded the contracet,
but the contract amoust of any contract awarded shal)l be the amount
of the bid offered and shall mot include the amount of the increases.

To facilitate compliance with this requirement, each Dbidder
possessing a Hawaii I.D. number for Gensral cise Tax License shall
enter it in ths apace provided, thareby attasting that he is doing
business in the State and that he will Pay such taxes onm all sales
made to the County of Hawaidl, Except as provided in the Special
Provisions, any bldder who caanot furnish a valid Hawaii General
Excise Tax License number in the space provided will be considered
a3 not doing business in the Stats and his bid will be evaluated

accordingly.

B.  PREFERENCE FOR EAWAII PRODUCTS
Section 103D-1002, HRS, provides as follows:

Hawall products. In any cxmndituro of public funds, a purchasin
agency shall review all purchase specifications in a bid or proposa
for purchase from the Hawaii products list where such products ars
available, provided that ‘the products: Mest o minimus
specifications and the selling price f.o.b. jobaite; unloaded
including applicable general excise tax and use tax doas not ezceed
the lowest dJdelivered price in Hawali f.o0.b. jobsite; unloaded
including applicable gemeral exciss tax and use tax of a similar
non-Hawall product b{ mors than: three per cent, whare Class I
Hawvaii products are involved; five pPer cent where class II Hawaill
products are involved:; or ten per cent where Class III Eawaili

products ars involved.

Where offsrs contain both Hawall and non-Hawail products, then for
the purposs of salecting the lowest offer or purchass price only,
the price offered for a non-Bawail product item shall be {ncrensed

GENERAL TERMS AND CONDITIONS -8- JULY 1, 1994




by adding thereto three per cent, five per cent or ten per cent where simi
Class 1, Class II or Class III Havaif product items phave beexn cff;znglgr
another party pursuant to the preferences stated above. The lowest to:ay
offer, taking into comsideration the above preferences, shall be awarded the
contract unless the offer provides for additional award criteria. The
cogtract amount of any contract awarded, bhowever, shall be the amount of the
price offered, exclusive of such preferences.

Any person desiring a preference pursuant to this subchapter, must
have the product(s) gualified and registered on the Hawail products
list, The responsibility for gqualificationm shall rest upon the
person desiring the preference. The product(s) shall be found
qualified and on the Hawaii products list before a preference may be
granted. Pergons desiring to gqualify their roduct{s) s{all
complete according te instructions and file with the admimistrator,
the “Application for Bawaii Products Preference (7/01/94)" as shown
at the end of this subchapter and provide all additional information
reguired by the administrator.

C.  PRINTING PREFERENCE
Subchapter 2, chapter 124, HAR, provides that:

All rinting. binding, and stationery work for the County of Hawaii,
or other political subdivision thereof shall be performad within the
State, including all preparatory work, presswork, bindery work, and
any other production-related work, and all requests for offers or
contracts for such work shall so stipulate:; provided that whenever
it is established that any such work cannot be performed within the
State or that the lowest price for whick such work can be procursd
within the State exceeds the bid or charge of an out-cf-state
maopufacturer of such ltem by fifteen per cent, the work or any part
thereocf so affected may be performed outside the State,

No gaymont shall be mads b{ the County of Hawaii, or other political
subdivision thersof for printing, binding, or stationery work unless
it appesars that the work was dope within the Stats or was authorizasd
to ba done cutside the Stats pursuant to this section. In addition,
an{ manufacturer violating a stipulation im a offer or contract that
all work will be performed within the State shall be subject to a
civil penalty in an amount not tc exceed the cffer or contract price
to be collected by a civil action filed by the attormey general on
behalf of the County of Eawaii.

D.  RECIPROCAL PREFERENCE
Subchapter 3, chapter 124, HAR, provides that:

To ensure falr and 2gcn competition for Hawaii businesses engaged in
contracting with other states, the chief frocuremnt officer may
i ss 8 reciprocal preference against bidders from those states
which apply prefersnces. Ths amount of the reciprocal preference
shall be equal to the amount by which the non-resident preference

exceeds any prefersnce applied by this State.

In dsatermining whether a bidder qualifiss as a2 resident offeror, the
definition used by the other state in applying a preference shall

apply.

This section shall not apply to any transaction if the provisions of
the section conflict with any fedsral laws.

E.  RECYCLED PRODUCTS PREFERENCE
Subchapter 4, chapter 3-124, EAR, provides that:

Sclicitations issued by a goveramental agency pursuant to section
103p-301, HRS, and consistent with section 3-122-21 BAR, shall
contain a notice stating that a price preferencea will be given to
recycled products. This price prefsrecce will ba at least five per
cent of the bid price, and will be used for bid evaluation, as
spacified in section 3-122-33, HAR.
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When a purchase specifies recycled products only or whesn recycled

products only are offered, the price preference shall not apply.

Offerors fequesting a preferenmce shall submit & completed
certification form, as reguired bg Section 3-124-23 HAR, with each
offer. Previous certificacions shajl BOt apply unless allowed by
the solicitation.

All governmental agencies issuing solicitations shall provide an
appropriate space for offeror to indicate whether a recycled or a
nop-recycled product is to be used or supplied and %o 1list the
prices "of the recycled or anon-recycled products or Dboth being

offered.

The preferance shall be Separate from any other preference allowed
by statute.

F. LOW TI? BIDS
Subchapter 5, chapter 3-122, HAR, provides that:

Low tie bids are low responsive bids from responsible biddars that
are idestical in price and which mest all the requiremesnts and
criteria set forth in the imvitation for bids,

In the discretion of the chief procurement officer or the head of a
purchasing agency, award shall be mads in any permissible manner
that will resolve tis bids, including but pot limited to:

Award the coatract to a business providing goods produced or
manufactured in this State or to a business that otherwiss
maintains a place of business iz this State;

Where identical low bids include the cost of delivery. award
the contract to the tis bidder farthest from the point of
delivery: and

Award the contract to the idemtical bidder who received the
previous award and costinue to award sfucceeding contracts to
the same bidder so long as all low bids are identical.

Where thare are multiple items in the same solititation, asward
the contract on the tied bigd item(a) to the bidder whose other
contract award is largest.

Award the costract to the identical bidder who received the
Previcus award and continue to award succeeding contracts to
the same bidder so long as all low bids are identical.

If nc permissible method will be effective in resclving tie bids and
& writtesn dstermination by the procurement officer is made so
atating, award may bs made by draving lots,

4.2 ACCEPTANCE OF OFFER

Acceptance of offer, if any, will be made withig sixty calendar days
after the opening of offers, and the rices quoted by the offeror shall rema B
firm for ¢ aixty day periocd. Unless othervise provided, wmach individual
item or group of items will be avarded to the respoansive and rsaponsible
offeror whose offer complies with all the solicitatiosn rozuiromnts. In
determining the responsive and res nsible offeror, offers will be evaluated
7ot only on the amounts therec + but on all factors relating to the
satisfactory performance of the contract. Products must be of a quality and
nature that will meet the needs asd nrfouu ©f the intended use and must
conform to all requirements prescribe n the specifications. Tha offeror
must bhave the ability to periorm as called for {n the contract terms. The
County of Hawaii shall be the sole %udao of product or veader capability. The
succesaful vendor will be notified Y detter that the offer has beez accepted
' and that the vendor is being awarded the contract.
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I1f the offer is rejected or if the vendor to whom the contract was
awarded fails to enter into the contract and furnish satisfactory security, if
applicable, the purchasing ageacy may, at their discretion, awarg the contract
to the next lowest or remaining respomsible offeror or may publish another
call for offers; provided in the case of only one remaiping responsible
pfferor, the head of a purchasing a?fnc may pegotiate with guch bidder to
reduce the scope of work, if avallable funds are exceeded, and to award the
contract at a prize which reflects the reductiorn in the scope of work.

The head of a purchasing agency further reserves the right to cancel the
sontract award at ady time prior to execution of said contract by all parties.
without any liability to the awardee and to any other offeror.

E IO OF RA

This section shall mnot apply te any contract is which the total amount
payable to the contractor camnot be accurately estimated at the time the
contract is to be awarded.

In cases where the countract eward amounts to $10,000 or more the County
of Bawaii sball forward & formal c¢ostract to the successful offeror for
egecution. (Befer to Exhibit A for agreement form.) The contract zhall be
signed by the successful vendor and returned, together with a satisfactory
contract bond if required, and other supporting documents, within ten days
aftar receipt by the vendor or within such further time as the procuremant

officer may allow,

No such contract shall be considered bindimg upon the County of Hawaili
until ths contract bas been fully and gropcrly executed by all the parties
tharstc and the Directof of Pinance bas, in accordance with ths County
Charter, endorsed tharecn a certificate that there is an appropriation or
balance of an appropriation over and above all outstanding coantracts,
sufficient to cover the amount required by the contract; with the exception of
a multi-term contract, whereby, the Dirsctor of Finance shall oanly bhe required
to certify that thers is an appropriation or balance of an appropriation over
and above all ocutstanding contracts, that is sufficisst to cover the amount
regquired to be paid under the comtract during the fiscal ysar or remaining
portion of the fiscal year of each term of the multi-ysar contract:

In asy contract involving pot only state or county funds but supplemantal
funds from the federal government, thls section shall be applicable only to
that portion of the comtract price as is payable out of state or county
funds. As to the portion of the contract price as is expressed in ths
contract to be payable out of federal funds, ¢ contract shall be construed
to be an agreement to an the portion to the contractor, ouly out of federal
funds to be received from the federal goveraoment. This paragraph shall be
liberally construed so as not to hinder or impeds the County of Bawaii in
contracting for asy project involving financial aid from the federal

government.

If the successful offeror is other than a sole propristorship, it shall
submit satisfactory evidence, e.g., certificate or corporats resolution, powsr
of attorney or otbhar such evideznce of authority of ¢ signers' authority to
exscuteé oo the comtract date the coatract on behalf of the succesaful bldder.
If such document has besn subaittsd to the purchasing agency on a previous
occesion, ths successful offercr may submit a copy of this document, provided
there has bsen no azendment, nsodification or rescission of the dJocumant
previously submitted, and provided further, that xo such copy shall Dbe
acceptabls unless the date of the document previously submitted is dated
within one yesar of the contract date, If ere has been a nmodification,
amendment of rascission of the evidencs of suthority previously submitted,
then the superssding document shall be attached to the contract.

24 CONTRACT BOMD

The requirement for comtract performance and payment bonds, if any, shall
be stated in the Special Provisions of the sclicitation.

When required by the Special Provisions, a performance bond and atg:ymant
bond shall be deliversd by the coatractor to tbe County of Hawaii at same
time the executed coptract is delivered. BEach amount of the performance and
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payment boods shall not exceed fifty per cent of the amount of the contract
Price; provided, for coatracts where contract price cannot be determined at
the time of award, the amounts of the bonds shall be as stated im the

splicitation.

The acceptable performance and paymeot bonds are the same as the
acceptable bid or grogosal sscurit dgE051t specified ipn sectiomn 2.6. {Refer
to Exhibirs C, D, E. + G, and H for ¢ forms to be submitted.) If a surety
bond is submitted for either the performance or payment bond, in addition to
the form prescribed, a power of attormey for ¢ sSurety's attormey-in-fact
executing the bond shall be providead.

FAIL 10 EXE RA
If the offeror to whom a contract is awarded shall fail or neglect to

enter into the contract aad to furnish satisfactory security as raquired by
Section 3.4 within ten days after such award or within such further time as
the procurement officer may sllow, the purchasing agency shall pay the amount
of offeror's proposal guaranty, as required under Sectiom 2.6, into the County
Treasury as a realization of the County of Eawaii. The procurement officer
ma{ thereupon award the contract to the pext lowest responsible offeror or ma

call for new offers, whichever method ha may desm is in the best intsrest o

the County of Hawaii.

4.6 RETURN OF OFFER GUARANTIES

All offer aranties submitted as required by subchapter 24, chapter
3-122, HAR, shall be retained until the successful offeror enters into
contract and furnishes satisfactory securit or if the contract is not awarded
or entered into, until the proclurement o ficer's determination is made to
publish another csll for offers. At such time, &1l offer guarantises, axcept
surety bonds, will be returned.

4.7  SUBMISSION OF INSURANCE CERTIFICATION

The contractor agrees to deliver to the County of Hawaii, whem contract
documents ars executed, a certificate of insurance evidencing any and all
insurance required by the special provisions. Said certificate shafl contain
an endorsement that such insurance may mot be cancelled except upon thirty
days notice to the County of Hawaii. It shall also contain a statement to ths
effect that the County of Hawaii is named additional insured under the
policy(s), if required By the Special Provisions.

Failure of the contracter to provide and keep in force insurasce
policy(s) as roguircd shall be regarded as material default under this
contract, entitling the County of Hawali to exercise any or all of the
remedies provided in this contract for a default of the contractor,

SECIION 4 - PERFORMANCE QP CONTRACT
4.1 CONTRACT ADMINISTRATION

It is expressly understood and agresd that the contractor 4s an
independent contractor, with the authority to control and direct the
performance and details of the work and services herein contemplated; however,
the County of Eawail retains the general right of inspection by a designated
repressntative in order to judge, whether in the County‘s opiniom, such work
is being performed by the contractor im accordance with e terms of this

agreement.

4.2 COMPLIANCE WITH CONTRACT TERMS, EIC.

The work shall be completed iz conformity with the specifications and
each and every requirement of the general terms and conditions and other
provisions forming a part of.the contract. In the event the contractor falls
to so perform, the chief procurement officer or head of the purchasing agonc .
in addition to any other recourss, reserves the right to suspen ®
contractor from bidding on any or all County of Bawail contracts pursuast to

Chapter 3-126, HAR,
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4.3 CHANGE ORDERS AND MODIFICATIQRS

The contractor will not undertake to perform the portiop of the work
affected by the changes until @ change order or moditicatf%n has been approved
and issued. (Refer to Ezhibit I for Contract Modification form and Exhibit U
for the (Change Order form.!

SECTION S5 - LEGAL RELATIONS AND RESPOWSIBILITY
5.1 LAWS TO BE OBSERVED

The contractor shall at all time3 observe and comply with all federsl,
state and local laws or ordinances, rules asd regulations which in any manner
affect those engaged or employed in the performance cf the work, the
mapufacturs and sale of materials and equipment required under the contract,
and the conduct of the work. The contractor shall also comply with all such
orders and decrees of bodles or tridbunals having any jurisdiction or authority
over the work. Any reference to such laws, ordinances, rules and regulations
shall include any amendments thereto.

The contractor shall protect and indemnify the County of EHawaii and all
jits officers, ageats and emgloyses against any claim or liability arising from
or based on the violation of any such laws, ordipances, rules an regulations,
orders and decrses, whether such violation is committed by the contractor or
his subcontractor or the employes or either or both. If any discrepancy or
inconsistency is_ discovered in’ ths contract for the work in relation to any
such laws, ~ ordinances, rules and regqulations, orders or decrees, the
contractor shall forthwith report the same to the procurement officer in

writing.

Yol- on 2 or' A et ion 4 A v . & Q apt e l“i ﬂﬂﬂ
5,2 PATENTED ARTICLE

The contractor will bs required to, and shall hold the County of Hawaiil
and its duly authorized representatives harmless against all demands, claims,
actions, suits or liabilitles arising from the use of any patented article,
g:tantad process or patented appliance used in connection with the contract.

royalties due or becoming due for the use of any patented article or
process shall be faid by the costractor and shall be deemed to be included
within the proposal amount and contract price.

$.3 SUBCONTRACTING AND ASSIGNING

The contractor shall not subcontract any of the work to be performed
under his contract with the Counég of Hawali, nor shall he assign the contract
to any other person or firm without written permission from the procuremast
officer, and po subcoatract or assignment made without such permission will be
recognized, No asubcontract shall, under any circumstances, relisve the
contractoer of his cbligatiom and liability under his contract with the County
of Hawail, and all persons engaged in performing the work covered by the
contract shall bs considsrsd employees of tha contractor.

§.4 ASSIGNMENT OF ANTITRUST CLAIMS

Vendor and purchaser recognize that in actual economic practice,
overcharges rasulting from antitrust violations are in fact usually borne b{
the purchaser. Therafors, vendor hersby assigns to purchaser aany and al
claims for such overcharges as to goods and materials purchased in connection
vith this ordar or contract, except as to overcharges which result fron
antitrust violations commencing after the price is established under this
order or coptract and which 2ars not passed on to the purchaser under an

sscalating clause.

5.5 RESPONSIBILITY FOR DAMAGE CLAIMD

The contractor shall indemnify, hold harmless and defend the County of
Hawsii and its officers, employees, agents, and representatives froa all
suits, actioms, claims, damages, and judgements of any character that may be
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brought against the County of Hawaiji 2? whomsoever, on account of any injuries
or damages sustained by any person and property, due to the negligent acts or
omissions by the contractor, or any of his officers, employees,
subcontractors, assligrees, or representatives, in the performance of the
contract. In the event the County of Hawaii and the contractor are found to
be Jjoint tortfeasors with [Fespect to any suck injuries or damages, the
contractor's obligations to indemnify the County of Hawaii under this saction
shall extend only to the contractor’s fmo rata share of negligence as
determined in accordance with section 663-12, B

PERSON LI IY Oor P

In carrying out amy of the provisions of the contract or im sxercising
8oy power or authority granted te them by the contract, there shall be mo
liability upom the procurement officer or his authorized representatives,
elther personally or as officisls of the County of Hawaii, it being understood
that inm such matters, they act solely as agents and representatives of the

County of Hawaii.
7 v N

Unless otherwise prohibited by law, all public contracts awarded shall
consider the extent to which the work undertakea pursuant to the contract will
increase traffic congestion. The contract sball contain provisions to
reasonably minimize any adverss impact.,

- M R v

8.1 GENERAL
(A) This saction of the general terms and conditions apply to goods and
services contracts,

{B}) Pursuant to the rovisions of assction 103D-501, ERS, the chief
grocurament officer or the head of a purchasi agency shall make a written
etermination describing ths circumstances :i?a:ifyznq the variation or
variations and provided that notics of any such material variation shall be
stated iz the invitation for bids or requests for proposals.

(C) Any material variation from these clauses shall be described in the
solicitation documents in substantially the following form:

“General Terms asd Conditioms Sectior no. .
entitled . is not & part of ths

general terms and conditions of this contract and has
been re lgcod by Special Provisions clausa no.
, entitle o™

(D) Alternative clauses are 8llowed in some instances to permit
accommodation of differing contract situations.

(A) Change order. The ‘frocu:oment officer may, at any time, by a
written order, (Exhibit J), an without notice to any surety, and subject to
all appropriate adjustments, make changes within tha general sco of this
contract in any one or more of the following: (1) Drawings, desi s, or
specifications,” if the goods to be furnished are to be specially manufactured
for the Coun%; of Hawali in accordance therewith; {2) Method of shipment or
packing; or (3) Place of delivery.

{(B) Adjustments ottgrice or parformance time. If any such changs order
increases or decreases 8 _contractor's cost of, or the time r:guir.d for,
performance of any part of the work under this contract, whather or pot
changed by the ordesr, an adjustment shall be mads and the contract modified in

writiag accordinglx. A%? 2djustment in contracttgtico made pursuant to this
gegtion 8ball be determined in acecordance with ® price adjustmeat Sectlon

LR 23
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(¢} Pailure of the parties to agree to an adjustment shall not esxcuse
the contractor from proceeding with the contract as changed, provided that the
procurement vfficer promptly and duly makes such provisional adjustments in
payment or time for performance as may be reasonable. By procaedang with the
ok, the contractor shall not be deemed to have prejudiced any claim for
additional compensation, or an extension of time for completion.

(D) Time period for claim. Within thirty days after receipt of a
written change order under paragraph {A), unless such period is extended by
the procurement officer in writing. the contractor shall file notice of imtent
to assert a claim for an adjustment. Later notification shall sot bar the
eontractor's eclaim unless the County is prejudiced by the delay in
notification.

. (B} Claim barred after final payment. No claim by the coatractor for an
adjustment hereunder shall be allowe if notice is not given prior to figpal
payment under this comtract.

(P) Other claims not barred. In the absence of such a change order,
pothing in this clause shall be deemed to restrict the coatractor’s right to
pursue a claim as permitted under ths contract or for breach of coatract.

The provisioms of Section 6.2 are also to be used for cost-rsimbursement
contracts, grav;ded further that any claims for reimbursement Dby the
contractor shall ba in accordance with chapter 3-123, EAR, provided that if a
written determination is approved at & level above the procurement officer,
such cost principles may be modified by contract.

A N W

(A} Section 6.5 applies to any fixed-price contract under which work
stoppage may be reguired for reasons such as advancements ip the state of the
art, production modifications, engineering changes, or realigmment of programs,

(B) Stop work orders shall not exceed sixty consacutive days asnd shall
include, as appropriats: (1) A elear description of the ‘work te be
suspended; (2) Instructions as to the issuance of further ordsrs by the
contractor for material or services; (3) Guidance as to action to be taken on
subcontracts; and (4) Other imstructions and suggestions to the contractor for
mipimizing costs.

(C) As soon as feasible after a stop work order is issued: {1) The
contract will be terminated; or (2) The stop work order will be canceled or
extended in writing beyond the period spacified im the order.

(D) In any svent, some such action must be taken before the specified
stop work periocd expirss. If an extension of the stop work order is
necessary, it must be evidenced gg a supplemental agresement. Any cancellation
of u stop work ordsr shall be subject to the same approvals as were required
for the issuance of the ordar.

§.5  SIOP WORK ORDERS

(A) Order to stop work. The procurement officer, may, by written order
to the contractor, at any time, and without notice to any sursty, require the
contractor to stop all or any part of the work called for by this contract.
This ordsr shall for 8 specified period not exceeding sixty days after the
order is delivered to the contractor, unless the gartios agres to any further

ericd. Any such order shall be identified specifically as a stop work order
issued pursuant to this paragraph. Upon receipt of such an order, the
coptractor shall forthwith comply with its terms and take 2ll reasonable steps
to minimize the occurrence of costs allocable to the work coversd by the order
during the perlod of work stoppage. Before the stop work order expires, or
within any tfurther riod to which the parties shall have agreed, the
rocurement officer shall either: (1) Cancel the stop work order) or (2)
erminats the work covered by such order as provided in the *termisation for
dsfault clause™ or the “termination for convenlence clause” of this contract.
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(B) Cancellation or expiraction of the order, It a Stop work order
issued under thzs’section is canceled at any time during the Period specified
in the order, or if the period of the order or any extension thereof expires,
the contracter shall have the right to resume work. An appropriate adjustment
shall be made in the delivery schedule or contract price, or both, ‘and the
contract shall be modified in writing accor@xngly, if: (1) The stop work
order results in an increase in the time required for, or in the contractor's
cost groperly allocable to, the performance of any part of this contract; and
(2) T ithi i
after the end of the period of work Stoppage: provided that, if e
procurement officer decides that the facts justify such action, any such claim
asserted may be received and acted Upen 3t any time prier te fipal payment

under this contract,

{C) Termination of stopped work. If 2 stop work order is not canceled
and the work covered by such order is terminate for default or convenience,
the reasonable costs resulting from the stop work order shall be allowable by

adjustment or otherwise.

(D) Adjustment of price. Any sdjustment in coptract price made pursuant
to this clause shall be determinsd in accordance with the Price adjustment

clause of this contract,
v N, I R

Variatien in guantity., Upon the agresment of the parties, the guantity
of goods or services or both i;ecifzad in this contract may be increased by a
maximum of ten percent providad: the unit Prices will remain the same except
for any price adjustmests otherwise applicahle; and the rocurement officer

7 v

No clause is provided hears because in indefinite guantity contracts the
flexibility as to the Countg'a cbligation to order and the contractor's
obligation” to delivery should be designed to mest using agency needs.

Bowever, the coatracts Special Provisions should rovide for: the
minimum quantity, if any, the County of Eawaii is obligated to order and the
contractor to provide; whether there is a quantity the County of Hawaii
expects to order and how this quanti:g relates to any minimum and maximum
8uantitios that may be ordsred under € contract: any maximum quantity the

cunty of Hawaii may order and the contractor must provide; and whether the
County of Hawaii i3 ocbligated to order its actual requirements under the
contract, or in the case of a multiple award as defined in section 3-122-160,
HAR, that the County of Hawaii will order its actual requirements from the
contractors under the multiple award subject to any minimum or maximum

quantity atated,

£.8 _PRICE ADJUSTMENT

Price adjustment. Any adjustment iz contract price Yursuaa: to a
provision in the contract shall be made in one or more of the fo lowing ways:

(A) By ffrocu‘nt on a fixed price adjustment before commencemant of the
Pertinant performance or as soon theresafter 23 practicable;

(B) By unit prices specified in the contract or subsequently agreed upon;

(<) BI the costs attributabls to the event or situation covered by the
Gibuse, plus appropriate profit or fee, all as specified in the
contract or subsequently agreed upon;

(D) In such other manner as the parties may mutually agree; or

(E) Iz the absence of agreement betwsen the parties, by 3 unilateral
determination by the procursmant officer of the costs sttributable
to the event or situation covered by ths clause, plus aggropriate
profit or fee, all as computed by the procurement officer in
accordance with generally accepte accounti;zn principles and
applicable sections of chapters 3-123 and 3-128, .
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_ Submission of cost or pricing data. The coatractor shall provide cost or
'i':nc:.ng data for any price adjustments subject to the provisions of subchapter
5, chapter 3-122, HAR.

6.8 NOVATION OR CHANGE OF NAME

{A} Ko assignment. HNo County of Hawaii contract is transferable, or
otherwise assignable, without the written consent of the c¢hief procurement
officer or the head of a purchasiag agency provided, that a coptractor ma
assige monies receivable under a contract after due notice to the County ¢

Kawaii.

{B) Recognition of a successor ipn interest; novation. When in the best
interest of the County of Hawaii, a successor in interest may be recognized in
a novation agreement in which the transferor and the transferee shall agree
that: the transferee assumes all of the transferor's obligatioms: the
transferor waives all rights under the comtract as against the County of
Hawaii; and unless the transferor guarantees Pcriomuce of the conmtract by
the transferse, the transferee shall furmish all required bonds.

. _{C) Change of name. When a contractor requests to change the name in
which it holds a contract with the County of Hawaii, the procuremant officer
responsible for the contract shall, upon recelpt of a8 document inodicating such
change of pame (for example an amexndment to 8 articles of incorporatiocn of
the corporation), enter 1imto an agreement with the requesting contractor to
effect such a change of name. The agreement changing the name shall
ggecifically indicate that no other terms and conditions of the contract are

ersby changed.

{D) Reports. All change of name or novation agreements affected
hereunder other than Dby the chisf procurement officer shall be reported to the
chief procurement cfficer within thirty days of the date that the agreement
becomes effective.

(B)  Actions affecting more than one purchasing agency. Notwithstapding
the provisions of paragraphs (A) throug (C), when =8 contractor bholds
contracts with more than one purchasing agency of the County of Hawail, the
novation or change of name agresments herein authorized shall bs proceased
only through the office of the chief procursment officer.

(A) Notice of Claim. If any action or omission oz the part of a
procurement officer or designes of such officer, reguiring performance changes
within the scope of the contract constitutes the basis for a claim by the
contractor for additional compensaticn, damages, or an extension of time for
completion, the contractor shall coatinus with rformance of the contract is
compliance with the directions or orders of such officials, but by so doing,
the contractor shall not be dsemad to have prejudiced any claim for additional
compensation, damages, ©or an extension of time for completion; provided:

(1) The contractor shall bhave given written notice to the procuremesnt
officar or dssignes of such officer: Prior to the cormmancenment of
the work imvolved, if at that time the contractor koows of the
occurrence of such action or omission; Within thirty days after the
contractor did not have such knmowledge prior to the commencsmant of
the works; or Within such further time as may be allowed by the
procurement officer in writing.

Tnis notice shall state that the contractor regards the act or omission
as a reason which may eatitle ths contractor to additional compensation,
damages, or an extension of time. The procuremexnt officer or designee of such
cfficer, upon receipt of such notice may rescind such actiom, remsdy such
omissien, or take such other steps as may be deemed advisable in the
discretion of the procurement officer or desiguee of such officer;

{2) The notice required by subparagraph {1) describes as clearly =as
practicable st the time the reasons why the contractor believes that
additional compensation, damages, or an sextension of time may be
remedies to which the coatractor is entitled; and
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{3) The contractor {naintai‘ns.ud, upon request, makes available to the
procurement officer within a reasopable time, detailed records to
the extent practicable, of the claimed additional costs or basis for
an extension of time in comnection with such changes.

(B) Limitation of clause, Nothing herein contained, shall ezcuse the
contractor from compliance with any rules of law precluding any Cousty
officers and amy contractors from acting iz collusion or bad faith in issuing
or performing change orders which ars clearly mot within the Scope of the

contrace.

{C} Adjustments of price. Ani adjustment ip the coptract price made
pursuant to this clause shall be determiped in accordance with the price
adjustment clause of the contract,

i RMINA N A

(A) Termination for default. If the contractor refuses or fails to
perform any of the provisions of this conmtract with such diligence as will
ensure its completion within the time specified .in this comtract, or any
extension thereof, otherwise fails to timely satisfy the contract provisions,
or commits a.n{ other substantial breach of this coatract, the procurement
officer may notify the coatractor im writing of the delay or von-performance,
and if not cured in ten days or any longer time specified in ¥riting by the
procurement officer, such officer may terminate the contractor's right te
grocaed with the contract or such part of the comtract as to which there has
een delay or a failure to properly perform. In the event of termination in
whole or in part, the procurement officer may procure similar goods or
services in a manner and upon Larms deemed appropriatas by the procurement
officer. The contractor shall continue rformance of the contract to the
extent it is not terminatad and shall be iable for excess costs incurred im

Procuring similar goods or services.

(B) Contractor's duties. Notwithstanding termination of the conmtract
and subject to any directions from the procurement officer, the contracter
shall take timely, reasonable, and necessary action to protect and pressrve
property in the possession of the contractor im which the County of Hawaii has

an intsrest.

(C) Compensation. Pa{mant for completed goods delivered and acce ted by
the County of Eawaii shall be at the coptract price. Payment for thes
protection and preservation of prg&crty shall be iz an amount agresd upon by
the contractor and procursment o icer; if the parties fail to a res, the
procurement officer shall set sz amount sub ect to the contractor's rights
under chapter 126, HAR. The County of Hawaii may withbold from amcunts “due
the contractor such sums as the procurenent officer deems to be necessary to
protect the Comtf of Hawail against loss because of outatanding liens or
claims of former lies holders aad to reimburse the County of Hawail for the
eéxcess costs incurred in procuring aimilar goods and services.

(D} Excuse for nosperformasce or delayed performance. Except with
respect to defaults of subcontractors, the contractor shall pot be in default
by reason of arny failure in rformance of this coptract im accordance with
its tsrms, including any failure by the contractor to make progress jin the
prosecution of the work hereunder which endangers auch rformance, if the
contractor has notified the procurement officer within fi teen days after the
cause of the delay and the fallure arises out of causes such as: acts of God;
acts of the public emsmy; acts of the State and any other governmental body in
its sovereigm or contractual cmcit;: fires; floods; epidenics; gquarantine
restrictions; strikes or other labor isputes; freight embargoes; or unusually
Ssvere weather. If the failure to perform is caused by the failure of a
subcontractor to perform or to maks Progress, and if such failure arises out
of causes similar to those set forth above, the contractor aball not be dsemed
to be in default, unless ths goods or services to be furnished by the
subcontractor wers unreasonadly obtainable from other sources in sufficient
time to permit the contractor to mest the tontract reguirements.

Upon- roguut of the contractor, the procurement officer shall ascertaln
the facts and extent of such failure, and, if such officer determines that any
failure to perform was occasioned by ut{ one or more of the excusable causes,
and that, but for the excusable cause, & contractor’s progress and
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performance would have met the terms of the contract, the delive

shall be revised accordingly, subject to the rights of the counc;y95°§§3§§§
under the clause entitled 1in fixed-price comtracts, “Termination for
Convenience” and in cost-reimbursement contract, “Termimatiom”. As used iz
this paragraph of this clause, the term “subcontractor” means subcontractor at

any taier.

(E) Erroneous termination for default. If, after notice of termination
of the contractor's right to proceed under the provisions of this clause, it
is determined for any reason at the contractor was nmot in default under the
provisions of the clausse, or that the delay was excusable undsr the provisions
of paragraph {(4). Excuse for nonperformance or delayed performance of this
clause, the rights and obligations of the parties shall, if the conmtract
coptains a clause providing for termination for convenience of the County of
Hawaii, be the same as if the notice of termination had been issued pursuant
to such clause. If, in the foregoing circunstances, this contract does not
coatain a clause providing for terminpation for coavenience of the County of
Hawaii, the comtract shall be adjusted to compensate for such termination and
the contract modified accordingly subject to the contractor's rights under
chapter 3-126, HAR.

(F) Additiopal rights and remedies. The rights and remedies provided in
<his clause are in addition to any other rights and remedies provided by law
ar under this coantract.

6,12 LIQUIDATED DAMAGES

(A) The following is for goods or services contracts whem it is
difficult to determine with reascnable sccuracy the amount of damage to the
County of Eawaii due to delays caused by late contractor performance or
nonpsrformance and the contract contains s termination for default clause
sst forth in sectionm 3-125-11, HAR,

(1) Li§uidated damages. When the coptractor is given notice of
dela or nopperformance as specified in ection 6.11(A)
termination for default clause of this contract asd fails to
cure in the time specified, the contractor shall be liable for
damages for delay io the dollar amount specified in the
ligquidated damages provisios of the Special Provisions, if any,
per calendar day from date sat for cure until either the County
of Hawail reasopably obtains aimlilar goods or services if the
contractor is terminated for default, or until the coantractoer
provides the supplies or services 1f the contractor is got
terminated for default. To the extent that tha contractor's
delay or nonperformance is excused under paragraph 6.11(D),
excuse for ©nonperformance or delayed performance of the
termipation for default clause cof this contract, liguidated
damages shall not be due the County of Eawail. The contractor
remains liable for damages caused other than by delay.

{(B) If the contract will not have a termination for default clause and
the liguidated damages ars to ba assessed for reasons other than delay, the
chief procurement officer or the head of a purchasiang agency may apprave the
use of any appropriate liquidated damages clause.

§.13 TERMINATION FOR COWVENIENCE

(A) Tarsination for convenisnce. The procurement officer may, when the
interests of the County of Hawail so require, terminate this contract iz whole
or in part, for the convenienca of the County of Hawali. The procurement
cfficer sha ve written notice o a terminatiocn to e contractor

££i hall gi ite i £ ¢hb inati th t
sgecifying the part of the contract terminated and when termination becomes
]

fective.

{8) Contractor's obligations, The contractor shall incur no further
cbligations in connection with the terminated work and on the dates set in the
potice of termination the contractor will stop work to the erxtent specified.
Ths contractor shall also terminate outstanding orders and subcontracts as
they relate to ths terminated work. The contractor sha'l settle the
liabilities and claims arising out of the termication of s.-contracts and
orders conpected with the terminated work. Ths procurement off :er may direct
the contractor to assign the contractor's right, title, and atereat under
terminated orders or subcontracts to the Count{hot Hawsili. ne contractoer
must still complets ths work not terainated by the zotice of :ermipation and
may incur obligations as are necessary to do so.
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{C) Right to goods. The brocurement officer may require the contractor
to transfer title and deliver to the County of Hawaij in é%e manner and to the
extent directed by the procurement officer: any completed goods: and the
partially completed goods and materials, parts, tools, dies, jigs., fixtures,
plans, drawings, information, and contract rights,  hereinafter called
"manufacturing material,” as the contractor has specifically produced or
specially acquired for the performance of the terminated part of this contract.

The contractor shall, upon dirsction of the procurement officer, protect and
reserve property in the possession of the conmtractor in which the County of
awaili has an interest. If the procurement officer does not ezercise this

right, the contractor shall use best the contractor's efforts to sell such

goods and manufacturing materials. Use of this sectien in no way implies that
the County of BRawaii Has breached the comtract by exercise of the termination
for comvenience clause.

(D) Compensation:

(1) The contractor shall submit a termination claim specifying the
amounts due based on the termimation for conveniencs together
with cost or pricing data toe the extent required by aubcg
15, chapter 3-122, EAR, bearing onm such claim. If the
contractor fails to file a termination claim within one ysar
from the effective date of termination, the procurement officsr
may pay the contractor, if at all, an amount set in accordance
with subparagraph (3) below.

(2) The procurement officer and the contractor may agres to
settlement provided the contractor has filed a termination
claim supported by cost or pricing data to the extent roguirod
by subchapter 18, chapter 3-122, HAR, and that the sett ement
does not exceed ths total contract pricetglus saettlement costs
reduced by payments praviously made b o County of Hawaii,
the proceeds of any sales of goods and manufacturing materials
under paifqraph (¢). and the coptract price of the work not
terminated.

{3} Absent complete agreement usder subparagraph (2), the
procurement officer "shall pay the contractor the followin
amounts, provided payments agreed to undar subparagr%ph (2
gh:illfot duplicats payments under thigs subparagraph for the

cllowing:

(a) Contract pricea for goods or services accepted under the
contract;

(b} Costs incurred in reparation and performing the
terminated portion of ¢ work plus a fair and reasonabls
f:otit on such portion of ths work, such profit shall mot

nclude anticigator;‘protit or conssquential damages, leas
amounts pasid or to paid for accepted goods or services;
rovided, that if it agpearn that the contractor would
ve asustained a loss if the entire contract would have
been completed, no profit shall be allowed or included and
the amount of compensation shall be reduced to reflect the

anticipated rate of loss;

(c) Costs of settling and paying claims arising out of ths
termination of subcontracts or orders pursuant to
garagraph (B) of tnis clause. These costs must not

nclude costs paid in accordance with subparagraph (3)(b).

(d) The reasonable settlement costs of the contractor
includin? accounting, legal, clerical, and other expenses
reasonably npecessary for the preparation of sett smant
claims and supporting data with respect to the terminated
portion of ¢ contract and for the termination of
subcontracts thereunder, together with reasonable storage,
transportation, and other costs incurred im connect on
with the protection or disposition of property allecable
to the terminatsd portion of this contract. The total sus
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to be paid the contractor under this subparagraph shall
not exceed the total contract price plus the reasonable
settlement costs of the contracior reguced by the amount
of gaymen:s otherwise made, the proceeds of any sales of
goods “and mapufacturing materials under paragraph (C), and
the contract price of work meot terminated.

(4) Cost claimed, agreed to, or established under subparagraph {2)
apd (3) shall be in accordance with chapter 3-123, %AR.

§.14 TERMINATION FOR COST-REIMBURSEMENT CONTRACTS

Termination for cost-reimburSement contractsg. The ounly cost
recognized as allowable shall be im accordance with the cost
principles set forth in chapter 3-123, HAR, provided that if a
written determipation is approved at a level above the procurement
officer, such cost pringiple may be modified by contract.

! DISPUTE

(A} All econtroversies between the County of Hawaii and the cootractor
which arise umder, or are by virtue of, this contract and which are mnot
resolved by mutual agreement, shall be deciced by the procuremeat officer in
writing, within one hundred tweaty calendar days after a written reguest by
the contractor for a final decision conceruning ths countroversy; provided that
if the procurement officer does not issus a written decision, or within such
longer period as may be agreed upon by the parties, then the contractor may
proceed as if an adverse decision ad been received.

{(B) The procurement officer shall immediately furnish a copy of the
decision to the contractor, by certified mail, return receipt requasted, or by

:

any other method that provides evidence of recsipt.

(C) Any such decision shall be final and conclusive, unless fraudulent.
or the contractor brings anm action seeking judicial reviaw of ths decision ia
the circuit court of o State within the six months from the date of resceipt
of the decision.

(D) The contractor sball comply with any decision of the procuremest
officer and procead diligsntly with ?crformanco of this contract psading final
rasolution by the circuit court of this State of any controvarsy arisin
under, or by virtue of, this coantract, except where thers has been a materia
breach of contract by the County of Bawaii; providad that im any event the
contractor shall proceed diligestly with the performance of the contract whare
the chief procurement officer bas made & written dstermination that
contipuation of work usdesr the contract is essential to the public health and

safety.

§.16 REMEDIES

125An££§ispute arising under or out of this contract is subject to chapter
3~ ‘ .

SECTION 7 - PAYMENT

1.1 METHOD OF PAXMENI

The method of payment ucder the coatract shall be as set forth in the
Special Provisions. urthar, payment to the Contractor shall bs made in
accordance contract provisiozn at the contracted price(s). Imvoices shall be
paysble upon certification by authorized County of Hawail personnel that the
contractor has satisfactorily pesrformed the work required harein.

1.2 FINAL PAYMENT

In accordance with section 103-53, ERS, final payment under any comtract
of $10,000 or more sbhall not be made until the Comtractor has filed with the
gurchasing agency a tax clearance from ths State Director of Taxation that all

elinquent taxes levied or accrusd under State statutes have been paid.

1,3 _ INTEREST

Interest on amounts ultimately deternined to be dus to a coatractor or
tha County of Hawail shall be payable at the gtatutory rate applicable to
judgments against the County of awaili undsr chapter 66%, EHRS, from the date
the claim arose through the date of decision or judgment, whichever is later,
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(EXHIBIT B)
SURETY BID OR PROPOSAL BOND

Bond No.

KNOW ALL HMEN BY THESE PRESENTS:

That we, [Full name or legal title of offeror] as Principal,
hereinafter called the Principal, and i mpany], a
corporation duly licensed for the purpose of making, guaranteeing,
or becoming sole surety upon bonds or undertakings required or
authorized by the laws of the State of Hawaii, as Surety,
hereinafter called the Surety, are held and firmly bound unto the
County of Hawaii, as Owner, in the penal sum of [R ir mount of

dollars (% }, lawful money of the United
States of America, for the payment of which sum well and truly to be
made, the said Principal and the said Surety bind ourselves, our
heirs, executors, administrators, successors and assigns, jointly
and severally, firmly by these presents.

WHEREAS :

The Principal has submitted an offer for nggigggwpz_numngx_ggg
brief d iption]

ROW, THEREFORE:

The condition of this obligation is such ‘that if the County of
Hawaii shall reject said offer, or in the alternate, accept the
offer of the Principal and the Principal shall enter into a Contract
with the County of Hawaii in accordance with the terms of such
offer, and give such bond or bonds as may be specified in the
solicitation or Contract Documents with good and sufficient surety
for the faithful performance of such Contract and for the prompt
payment of labor and material furnished in the prosecution therecf
as specified in the solicitation then this obligation shall be null
and void, otherwise to remain in full force and effect.

Signed this day of , 18 .
(Principal)
By
Its
{Surety)
By
Its Attorney-in-Fact
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(EXHIBIT C)
SURETY PERFORMARCE BOND

Bond No.

KNOW ALL MER BY THESE PRESENTS:

That we, [Full name or 1legal title of Contractor and street
address]}, as principal, hereinafter called Contractor, and [Bonding
company], a corporation duly 1licensed for the purpose of making,
guaranteeing, or becoming sole surety upon bonds or undertakings
required or authorized by the laws of the State of Hawaii, as
surety, hereinafter called the BSurety, are held and firmly bound
unto County of Hawaii, its successors and assigns, as Obligee,
hereinafter called Obligee, in the amount of [Reguired amount of the
bond] dollars (§ Y, lawful money of the United Sates of
America, for the payment of which to the said Obligee, well and
truly to be made, Contractor and Surety bind ocurselves, our heirs,
executors, administrators, successors and assigns, Jeintly and
severally, firmly by these presents.

WHEREAS ;

The Contractor has by written agreement dated ([Date of
contract] entered into a contract with Obligee for [Project by
number and brief description]}, and is hereinafter referred to as the
Contract.

NOW, THEREFORE:

The condition of this obligation is such that, if Contractor
shall promptly and faithfully perform said Contract then this
obligation shall be null and void; otherwise it shall remain in full
force and effect. The Surety hereby waives notice of any alteration
or extension of time made by the Obligee and its obligation is not
affected by any such alteration or extension provided the same is
within the scope of the contract. Whenever Contractor shall be, and
is declared by Obligee to be in default under the Contract, the
Obligee having performed its obligations thereunder, the Surety may
promptly remedy the default or shall promptly:

1) Complete the Contract in accordance with its terms and
conditions; or

2) Obtain an offer or offers for completing the Contract in
accordance with its terms and conditions, and upon
determination by the Obligee and the Surety jointly of the
responsive and responsible offeror, arrange for a contract
between such offeror and the Obligee, and make available
as work progresses (even though there should be a default
or a succession of defaults under the contract or
contracts of completion arranged under this paragraph)
sufficient funds to pay the cost of completion less the
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balance of the contract price; but
including other costs and damages for which

be liable hereunder, the amount set forth

paragraph hereof. The term “balance of

not exceeding,
the Surety may

in the first
the contract

price,* as used in this paragraph, shall mean the total
amount payable by Obligee to Contractor under the Contract
and any amendments thereto, less the amount paid by County
of Hawaii to Contractor. No right of action shall accrue

on this bond to or for the use of
corporation other than the Obligee.

Signed and sealed this —. Gay of

#

any person or

18

(Principal) (SEAL)

RBY

Its

‘BY
Its

{(Surety)

!BY

{SEAL)

Its Attorney-in-Fact

“ALL SIGNATURES MUST BE ACKNOWLEDGED
BY A NOTARY PUBLIC
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{(EXHIBIT D}
PERFORMANCE BONRD

KNOW ALL MER BY THESE PRESENTS:

That [Full name or legal title of Contractor and street
address], hereinafter called Obligor, is firmly bound unto the
County of Hawaii, its successors and assigns, hereinafter called
Obligee, in the amount of [Required amount of the bond] dollars

($ ), lawful money of the United States of hmerica, for
the payment of which the Obligor does hereby bind
himself/herself/itself and his/her/its heirs, executors,

administrators, successors and assigns, jointly and severally,
firmly by these presents.

As security for the above obligation, Obligor attaches hereto
[Legal tender; certificate of deposit; share certificate; and/or
cashier's, treasurer’s, teller's, official or certified check(s)] in
the amount of [Regquired amount of bond] dollars (& Y.

WHEREAS:

The Obligor has by written agreement dated [Date of contract]
entered into a contract with Obligee for [Project by number and
brief description], and is hereinafter referred to as the Contract.

NOW, THEREFORE:

The condition of this obligation is such that if the Obligor
shall promptly and faithfully perform said Contract then this
obligation shall be null and void; otherwise it shall remain in full
force and effect. The Obligor hereby waives notice of any
alteration or extension of time made by the Obligee and its
obligation is not affected by any such alteration or extension
provided the same is within the scope of the contract. Whenever
Obligor shall be, and is declared by Obligee to be in default under
the Contract, the Obligee having performed its obligations
thereunder:

1) The Obligor may promptly remedy the default or shall
promptly complete the Contract in accordance with its
terms and conditions; or

2) If the Obligor fails to promptly remedy the default or
complete the contract in accordance with its terms and
conditions, the Obligee shall arrange for a contract
between another Contractor and the Obligee, and the
Obligee will pay the cost of completing the contract, plus
any administrative costs incurred Dby the Obligee in
securing another contract or contracts, less the balance
of the contract price from the security amount set forth
in the first paragraph above (even though there should be
a default or a succession of defaults under the contract
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or contracts of completion arranged under this paragraph);

but not exceeding the amount set forth in
paragraph hereof. The term “balance of the

the first
contract

price," as used in this paragraph, shall mean the total
amount payable by Obligee to Obligor under the Contract
and any amendments thereto, less the amount properly paid
by Obligee to Obligor. No right of action shall accrue on
this bond to or for the use of any person or c¢orporation

cther than the Obligee.

Signed and sealed this day of , 19
(Principal) (SEAL)
QBY
Its
.BY
Its

*ALL SIGNATURES MUST BE ACKNOWLEDGED
BY A NOTARY PUBLIC
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(EXHIBIT E)
SURETY LABOR AND MATERIAL PAYMENT BOND

Bond No.

KNOW ALL MEN BY THESE PRESERTS:

That [Full mname or legal title of Contractor and street
address] as Principal, hereinafter called Contractor, and [Bonding
Company], & corporation duly licensed for the purpose of making,
guaranteeing, or becoming sole surety upon bonds or undertakings
required or authorized by the laws of the State of Hawaii, as
Surety, hereinafter called Surety, are held and firmly bound unto
the County of Hawaii as Obligee, hereinafter called Obligee, for the
use and benefit of claimants as hereinbelow defined, in the amount
of [Reguired amount of bond] dollars ($ } for the
payment whereof Contractor and Surety bind themselves, their heirs,
ezecutors, administrators, successors and assigns, Jjointly and
severally, firmly by these presents.

WHEREAS :

The Contractor has by written agreement dated [Date of
contract], entered into a contract with Obligee for [Project by
number and brief description), and is hereinafter referred to as the

Contract.
HOW, THEREFORE:

The condition of this obligation is such that, if Contractor
shall promptly make payment to all claimants as hereinafter defined,
for all labor and material used or reasonably required for use in
the performance of the Contract, then this obligation shall be void;
otherwise it shall remain in £full force and effect, subject,
however, to the following conditions:

1) A claimant is defined as one having direct contract with
the Contractor or with a Subcontractor of the Contractor
for labor, material, or both, used or reasonably required
for use in the performance of the Contract, labor and
material being construed to include that part of water,
gas, power, light, heat, oil, gascline, telephone service,
or rental of equipment directly applicable to the Contract.

2) The above-named Contractor and Surety hereby jointly and
severally agree with the Obligee that every claimant as
herein defined, who has not been paid in full before the
expiration of a period on ninety (90) days after the date
on which the last of such claimant's work or 1labor was
done or performed, or materials were furnished by such
claimant, may sue on this bond for the use of such
claimant, prosecute the suit to final judgment for such
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3)

4)

sum or sums as may be justly due claimant, and have
execution thereon. The Obligee shall not be liable for
the payment of any costs or expenses of any such suit.

No suit or action shall be commenced hereunder by any
¢laimant:

aj Unless claimant, other than one having a direct
contract with the Contractor, shall have given
written notice to any two of the following: the
Contractor, the Obligee, or the Surety above named,
within ninety (90) days after such claimant did or
performed the last of the work or labor, or furnished
the last of the materials for which said elaim is
made, stating with substantial accuracy the amount
claimed and the name of the party to whom the
materials were furnished, or for whom the work or
labor was done or performed. Such notice shall be
personally served or served by mailing the same by
registered mail or certified mail, postage prepaid,
in an envelope addressed to the Contractor at any
place the Contractor maintains an office or conducts
its business,

bh) After the expiration of one (1) year following the
date on which the last of the labor was performed or
material was supplied by the party bringing suit.

c) Other than in a court of competent jurisdiction of
the county or district in which the construction
contract was to be performed.

The amount of this bond shall be reduced by and to the
extent of any payment or payments made in good faith
hereunder, inclusive of the payment by Surety of
mechanics' liens which may be filed of record against said
improvement, whether or not claim for the amount of such
lien be presented under and against this bongd.
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Signed and sealed this day of , 19

{Principal) {SEAL)
ﬂsy
Its
=ALL SIGNATURES MUST BE
ACKNOWLEDGED BY A
NOTARY PUBLIC
RBY
Its
(Surety) {SEAL)
IBY

Its Attorney-in-Fact
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(EXHIBIT F)
LABOR ARD PAYMENT BOKD

EKNOW ALL MER BY THESE PRESERTS:

That [Full name or legal title of Contractor and street
address] hereinafter called Obligor, is held and firmly bound unto
County of Hawaii as Obligee, hereinafter called Obligee, for the use
and benefit of claimants as hereinbelow defined, in the amount of

[Required amount of bond] dollars (§ ) for the payment
of which the Obligor does hereby bind himself/herself/itself angd
hissher/its heirs, executors, administrators, SUCCessors and

assigns, jointly and severally, f;rmly by these presents,

As security for the above obligation, Obligor attaches hereto
(Legal tender; certificate of deposit; share certificate; and/or
cashier's, treasurer's, teller's, official or certified check(s)] in
the amount of [Required amount of bond] dollars ($ ).

WHEREAS :

The Obligor has by written agreement dated [Date of contract],
entered into a contract with Obligee for {Project by number and
brief description], and is hereinafter referred to as the Contract.

NOW, THEREFORE:

The condition of this obligation is such that, if Obligor shall
promptly make payment to all claimants as hereinafter defined, for
all labor and material used or reasonably required for use in the
performance of the Contract, then this obligation shall be void;
otherwise it shall remain in full force and effect, subject,
however, to the following conditions:

1) A claimant is defined as one having a direct contract with
the Obligor or with a Subcontractor of the Obligor for
labor, material, or both, used or reasonably required for
use in the performance of the Contract, 1labor and
material, being construed to include that part of water,
gas, power, light, heat, oil, gasoline, telephone service,
or rental of equipment directly applicable to the Contract.

2) The above-named Obligor agrees with the Obligee that every
claimant as herein defined, who has not been paid in full
before the expiration of a period of ninety (90) days
after the date on which the last of such claimant's work
or labor was done or performed, or materials were
furnished by such claimant, may sue on this bond for the
use of such claimant, prosecute the suit to final judgment
for such sum or sums as may be justly due claimant, and
have execution thereon. The Obligee shall not be liable
for the payment of any costs or expenses of any such suit.
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3) No suit or action shall be commenced hereunder by any
claimant:

aj Unless claimant, other than one having a direct
contract with the Obligor, shall have given written
notice to the Obligor and the Obligee within ninety
(50) days after such claimant did or performed the
last of the work or labor, or furnished the last of
the materials for which said claim is made, stating
with substantial accuracy the amount claimed and the
name of the party to whom the materials were
furnished, or for whom the work or labor was done or
performed. Such notice shall be personally served or
served by mailing the same by registered mail or
certified mail, postage prepaid, in an envelope
addressed to the Obligor at any place the Obligor
maintains as office or conducts its business.

b) After the expiration of one (1) year following the
date on which the last of the labor was performed or
material was supplied by the party bringing suit.

c) Other than in a court of competent jurisdiction for
the county or district in which the construction

contract was to be performed.

4) The amount of this bond shall be reduced by and to the
extent of any payment or payments made in good faith

hereunder.
Signed and sealed this day of . 19 .
{Obligor) {(SEAL)
.By
Its
QBY
Its

*ALL SIGNATURES MUST BE ACKNOWLEDGED
BY A NOTARY PUBLIC
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(EXHIBIT G)
(FOR USE WITH PERFORMANCE AND PAYMENT BONDS]

NTRACTOR ACKN MENT :
STATE OF }
HE - -0
COUNTY OF )
On this ________ day of . 19 ’

before me appeared

and to me personally known,

who, being by me duly sworn, did say that he/she/they is/are

and

of

the Contractor named in the foregoing instrument, and that
he/she/they 1is/are authorized to sign said instrument in behalf of
the Contractor, and acknowledges that he/she/they executed said

instrument as the free act and deed of the Contractor.

{Notary Seal) Notary Public
State of

My commission expires:
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(EXHIBIT H)
[FOR USE WITH SURETY PERFORMANCE AND PAYMENT BONDS]

SURETY ACKNOWLEDGMENT:

STATE OF )
: 8S.
COUNTY OF )

On this day of s 1S ..

before me personally came

and to me known, who, being
by me duly sworn, did depose and say that resides
in H that is the
Attorney-in-Fact of the corporation

described in and which executed the attached instrument;

that knows corporate seal of the said corporation; that

the seal affixed to the said instrument is such corporate seal; and

that it was so affixed by order of the Board of Directors of the

said corporation; and that signed name thereto
by like order.
(Notary Seal) Notary Public
State of

My commission expires:
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(EXHIBIT I)
CONTRACT MODIFICATION FORM

COUNTY OF HAWAII
DEPARTMENT OF FINANCE

MODIFICATION ORDER NO. Date
Contractor Contract No.
Contract Title

A. MODIFICATIONS
The following modifications are to be performed in accordance

with all contract stipulations (specifications, delivery point
rate of delivery, period of performance, price, quantity, o
other provisions by mutual action of the parties to the contract.!

B, CONTRACTOR'S QUOTATION

The modifications described in A above will be performed at :
contract price__ increase __ decrease of § . Contracto:
will not undertake to perform the changes in A above until this
modification order has been approved and issued.

Contractor's Signature and Date

C. STATEMENT OF CONTRACT FUNDS
Original Contract Price $
Previous Adjusted Contract Price $

Amount this Change: Plus Minus

New Adjusted Contract Price $

D. VALIDATION OF CONTRACT MODIFICATION

User Agency Date [Procurement Officer] Date

DISTRIBUTION: Original - Accounts Division cc: Contractor
User Agency
Purchasing Division
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{(EXHIBIT J)
CHANGE ORDER FORM

COUNTY OF HAWAII
DEPARTMENT OF FIRARCE

CHANGE ORDER NO. Date
Contractor Contract Ko.
Contract

Title:

A. CONTRACTOR IS TO PERFORM THE FOLLOWING CHANGES:

B, CONTRACTOR'S RESPONSE DUE WITHIN TEN CALENDAR DAYS:

1. The changes described in A above will result in an
increase decrease of § .
2. The change issued in A above will be completed by

Contractor's Signature and Date
c. STATEMENT OF CONTRACT FUNDS

Original Contract Price $

Previous Adjusted Contract Price $
amount this Change: Plus Minus
New Adjusted Contract Price 3

D. VALIDATION OF PRICE ADJUSTMENT

User Agency Date [Procurement Officer] Date

DISTRIBUTION: Original - Accounts Division cc: Contractor
’ Using Agency
Purchasing Division
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