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. BEN H. GADDIZ (1021)
TIM LUI-KWAN (2271)
Attorneys for Plaintifis

IN THE CIRCUIT COURT OF THE THIRD CIRCULT
S8TATE OF HAWAIIL

HENRY BARBA, BALBINO SALMASAN,
ERNEST BUYUAN, RALPH DEDMAN,
- PBELEHANOA, and THE . SPORTS~
"MAN'S CLUB_ORﬂKAU} on behalf
‘of themselves and all othars
similarly situatsd,

Plaintiffs,

CIVIL NO. 4599;

JUDGMENT:

vs.

MATSUHET OKUNA, also known aa
THOMAS OKUNA, and the STATE OF
HAWAIL, R

)
18
Y
)
)
)
)
}
)
)
)
)
)
;
Deafandantas, )
)

JUDGMENT

Purauant to the Findings of Pact, Conélunicnl
of Law, and Order filed herewith in this Cause,

- IT IS HERESY ORDERED, ADJUDGED AND DECREED that;
1) Pursuant to Rule 23(b){2) of the Hawaii Rules

.of Civil Procedurs, a dlasa is certified and the class is

defined as follows: ‘

All residents of tha Stata of Hawaii,
who in the past have used and snjoyad
Ieasonably, or who have baeen prevsatad or
deatarred by Defandants' actions and conduct
from using and snjoying reasonably the
trails and faths claimed in the Complaint
2iled in thias causs ko raach Xaws 33y and tha
adjacent tidelands, beaches and oceans.

) The individual Plaintifty, Rembars of the

EXHIBIT g
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1)

Sporﬁamana Club of Xau, persons simllarly situated, and
the general public are entitled to reasonable access to
Kawa Bay and the adjlcint shoraline in the following
manner ilonq the following rights-of-way more spocltib;lly
dnnc:ibo& in the Pindings of Fact and Conclusibnl of Law
entersd herawith:

a) A J foot wide pedesttian sasement along the
Ancient Walking Trail,

b) 15 foot wide ped.st:inn, cqueltriun, and .
waqon ocsamant along the portian of tho Govstnment aoad
which extends from the Honuapo boundary of the subject:
ptopitty»to,uilca Stream, '

' . e) A 1S5 foot wida pedeltrian, equestrian and
vohicular easament Along that portion of the Government
Road which extands from Hilea Stream to the Punalu'u boundary
of the subject propaxty. 7

d) A’} foot wide pedestrian sasement from the
upper raach of the waves at thae mouth of Hilea Stream to the
intersection of Hilea Streanm with the Government Road.

8) A 10 foot wide vehicular, equestrian and
pedeastrian sasement along the Corral Gate
in Plaintiffs’ Exhibit 1i(a}.

Road as located

£) A 3 foot wide padestrian easemant along the
Hilea Trail as located in Plaintiffs® Exhibit 13{a).

3} Dafendant MATSUHEI OKUNA and his agents, servanta,

smployees, and all persons acting in active concert or

pcrtlcipat on with hin who xacsivo actuail notice of this

order lrt permanently snjoinad from barring or prcvcntinq

she Plaintiffa, members of the Sportamans Club of xau, pexraons

similazly licuatod, And members of the pub
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LEGAL AID SOCIETY OF HAWAIZX v .
305 Wailuku Drive T
Hilo, Hawaii 96720 |

Telaphone No.: 961-2851
BEN H. GADDIS (10231)
TIM LUI-KWAN (2271).
Attorneys for Plaintiffs
IN THE CIRCUIT COURT OF THE THIRD CIRCUIT

STATE OF HAWAIL®

HENRY BARBA, st al., CIVIL NO. 4590
o PINDINGS OF FACT AND
CONCLUSIONS OF LAW;
ORDER

’ Piainti!tl,j
V..-
- MATSUHET OKUNA, ‘et al.,
| Defandants,

Nl St N it Sl S s W NP Swutt

FINDINGS OF FACT AND.CONCLUSIONS oP LAW

This cause came on for hearing on May 14, 1980,
befors the Hon&:ahliAzrnolt Kubota, Judge of the above-
sntitled Court, sitting without a jury, and tha Court
having reviewed and sxamined the tcutinony, exhibits,
and writtin arguments presented by BEN H; GADDIS and

TIM LUI-KHiN. of thovchnl Aid Society of Hawail, attorneys

for Plaintiffs, STUART ODA, attorney for Defendant MATSUMEI

OKUNA, and Deputy Atiornoy Gentral’JACKIR MAHI BRICKBOH,
attorney for the State of Hawaidi, gnd being fully advised,
the Court makes the £0llowing Pindings of Pact and

Conclusions of Law.

I, INDING AC
As, The Parties

1, Plaintizes HENRY BARBA,

BALaIno SALMASAN,
ERNEST WWAN' PELE HANOCA

+ &nd RALPH DEDMAN are all

FYHIRIT o4
EXHIBIT AA-11
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reaidents of the District of Kau, County and State of
Hawali.

2. Plaintiffs SPORTSMANS CLUB OF KAU is an
unincorporated association composed of residents of the

District of Kau. The club was organized for tha purpose

of securing public access for recreational purposes to
the shoxeline in the Xau District, including the shorasline
adjacent to Kawa Bay.

T . .

3. Defendant MATSUHEI OKUNA, also known as THORAS
70&0&&, ia a rasident of - ‘Walohinu, CQunty and Stata of

Hawail, and owns land adjncant to Kawa Bay, whlch is the

subject of this action, designatad by Btate of Hawall Tax

Hap Xey Numbers 9-5-17~07, 9-5~16-25, and 9-5-16~08,
' 4. Defendant STATE OF HAWAIT owna a parcal which
,,is the subject of thig action described by State of Hawai{

Tnx Hap Kny Number 9-5-16-309, j

Thc ahotollno And Its Use
S.

Kawa Bay is aituated on the shoreline on the

Island of Hawaii between Honuapo Bay and Punaluu in the . i
District of Xau. ' i

6. An intermittent stream known as Hilea cmptial

into xawt Bay and forms a black sand beach at its mouth.

7. On the Honuapo side of Hilea Btream, the land-
surface is composed of smooth pahoehos lava, This shoreline
area has no sea clifss and is relatively flat,

8. On the Punalu'u side of Hilea Stream, the - g
torra%n is compoased of rough a'a lav
presclude land traQtl

rsach of the waves.

& With sea cliffs which

along the shoraline within the upper

9. A large fishpond or tidal inlet ig located

on

EXHINT g

EXHIBIT AA-12
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the Honuapo side of Kawa Bay. This pond is known as Kawa
Springs, Hilea or Kaalaiki fishpond and is fed by a large
fresh water spring, o

10. The heaiu of Keeku is located on a cliff
ovarlooking Kawa Bay.‘

11, Keeku helau was condtructed between the
thirtaonth and fifteenth centuries as 4 Luakini heiau

dndicat-d to the god Ku. A A -

12, "The h.inu ‘was of great aigniticanca in the
district in ancient.times and was maintained by priests who
pcrformad human sacrifices and other caremonlzs which
dx-w pcraons to Kawa Bay from the entire Dist:ict of Kau.
' 13. Physical features such as the large fishpond,

the freash water Bpring, ancient hahitation sites, and the

“heiau as wall a3 the Opiniona of expert witnesses Willianm

Bonk - and Marion xully all establish that sovaral hundred

Hawailanl lived in thig nhoralino arsa in anoicnt timan.

14. The diary of Reverand William Ellis, recorded

in 1823, contain: an agoount ot & village conaisting of at

least two hundred persong at this location,

15, Xeaku heiay and ita associated faatures
continuo to be important sites for
Hawaiian culture,

study by students of

18, AnthroPOLQgists, Itcheologistt, and hiz-
torians prnncntly conduct studies and Tesearch in this arsa.
Collags classes on Hawaiian culture have vigited the arsa,

and local residents continue to ghido interasted Persons to

these ;ncione and historig sitas,

-3

EXHIBIT B,
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'oldar‘rosid-ntl and Telativeg,

. the diatrict, have ugeg 200esswaysy

' '17. The ontraﬁc§ to Kawa Bay has been a fangyu,
suzxfing sit§ since ancient times and continues to raceive
h§avy uUse becauge it i3 cne otfthc few good surfing argas

iwithin the Xau Districe,
18, Fishing i3 ang always has bean axcallent
from the shorelina in this araa.

19, Numa:oux-p@;;pna use this area for swimming, -
pianicing._campinq and other Yf8cXeationa) pu;poﬁo-;

30. " The faatures and nttractipnsAda;cribgd above -

Persong throughout this pattfot thas
an¢'hist§ric timeg,

ha Districe of Kau ang were taught about

shoreling arsa by

23, Tastimony from sycgh

aidarly roaidonéa-demon- .
Strates that large and und

afinable gréup of Persong,
hereafter tarmeq "the publyge, from both witnyy and without
in the Ranner horainlttnx
the subject Property

for as long a4 anyone

EXHIRIT 9
EXHIBIT AA-14
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'described to reach thig shoreline until the mid 1970¢a,
25, Tht'public used thase rights-of-vays beliaving

that they had a right to use these trails and roads to reach

the shors,

26, The vast majority of the public using these
rightn-ot-wny d4id not &3k, nor did they recaivo permission

for such use frog Defendant OxUNA and/or his predecessors in
interest, - *

27, Until trespassing arrests began in ‘the mid
1970’:, tharc i3 no avidenca that the public lttcmpted to
oonc.cl its use of thege righta-o!-way.

48, Use of thesa righ:n-ot-way by the publie was
-oPen and obvious and was of such a-
OXUNA and/or hig predacessora

nature that Dafendant
and agents must hava bean

nwarl of the public une and the hostilas and
- of the use,

.adverse nature

C. The Anciant Halking Trai}
29,

A trail or right~o.-way for pedestrian
travel, hereinatter *Ancient - ‘Walking Trajiiw
plrlllll to this shoreling continuously gin

¢+ haa exigted

Ce ancient timcl.
30. This Anciont Walking Trail i4
. Systam of shoraline

of Hawaii,

Part of the
trnils which extends around the Islang

31. rThis -horelin- trail system was ¢

Ustomarily -
used by native Hawaiinnl

in prehistorig times to move

from
place to Place along the shoxeline,

EXHIRIT Ra

EXHIBIT AA-15
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apart, oa the rough a'a lava, o

33. The physical location of this portion of the
Anclent Walking Trail is eatablished by the aerial photo~
graph and the map admitted into evidence as Plaintifss?
Exhibit 12 and 13(a), respectively.

34.  The Ancient Walking Trail continues on to
Honuapo from Hliaa Stream over the relatively smooth pahoe-~
hoe lava immediately adjacent to the shorelina, .

' 35, " The Ancient Walking Trail is threo.teeg in
Width.  (Ses photographs admitteq as Plaintiffs’ pxhibie
17(x)=17{zr).) ‘ '

36. The Ancient Walking Trail hag been continuously

used 48 a right-of-way by the publig for travel
tim.o ’ A

since ancient

7, The Revereng William ElliaAuned this trai} on

his tour around the Igland of Hawail one hundreq and fifty

seven years ago,
35. The Ancient Walking Trail was in existence

and wap Used for travel by the public both before and after
the Great Mahele of 1343, . ‘ v

. 39,

this pedestriag éight-ot-way for as long ag anyons. can

Taneaber in order to fish from the shoreline,
49. Publig righta-of-way such ag the Ancient

. 1. Whers the tarrain was smooth, perscns using

~F=

EXIMBIT B9
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Probably within the ghoreline Setback. on a'a lava,vthay

used the Stepping

Btones located on the map admitted {npg

evidence ag Plaintifsgs Exhibit 13(a) to raeach tinhlng.areaa
along the Reaclifrg, '

Yestrictiong Ch access ¢ the Coastline were impoged by

46, 1he Ancient Walking rraj; is atiy] Tegularly

EXHIRIT BIO

EXHIBIT AA-17
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been open, adverse, continuous, notoriocus, under a claip

of right and uninterrupted for over a century,

43, Predecessors in interest of Defendant oxuna
Vers awars of the use of tne Anclent Walking Trail by the
public for zishing. | _

. 50. The use of the Ancient Walking Trail by
fishermen ang others was of such frequency and was of such
& pature that Dafendant gKuna and hig prédgdannoxs.muat have
known that th; phbliq used ;he:Ancient‘waking Trati

ho:tilcly, as a}hSttet of right, and not 1n-raliahcp upon

tolsration or Parmission of the lahdognar.

A :51. 'ﬁctindant OKUNA, and his predecessors in
interast, by their silence ang inaction
the use of thig

_havc acquiasced in
Anclant Walking Tr;iivby_tiéhstmnn.and other -
‘~=. members of the Publig for as lohq.éi'nnyone can remembaer,
52, But.tpr the Ancilnt‘Walking Trail, no other
Teasonable meang exists for_tho publi

C to travel Paralley Ui
to the ahoreling of thig Property tor !i:hinq. o e

D. The Government Roagq ' : yﬁ
. . . V ’ .-.“

53. A second roadway, hersinafter the *Governuens' Mt

-~ ¢ @xtenda acrogg thia prbpc:ty Parallel to the iho:clino

mavka of the Ancient Walking Trail,

54, <the Governmant Roag Was constructeq in the

LT Tn-r-a:tcr the éovcrnment Road rsceived .

EXHIRIT Bu

EXHIBIT AA-18
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regular'and extensive use by pedestrian, horse, bullock.and
cart traffic,

' 57. The Gavernment Road i shown as a trail,
which was identified by the designation of "aupuni” or
Government Road on 4 map of Kay compilled bj 8.8. Lyman dated’
August, 1879. (Plaintiffs* Exnibit 1)

| jSB. Numerous later maps (such as Plaintiffy’

Exhibits 2, 3, and 4) identify tnis right-of-way as a
Governmant Road,

- 59, The Gévérnmént RoadAis':till'dolignated as

*Govexrnment Beach Trail® on current tax maps which desoribe

this ’prop.:ey (Plaintifts® peniniey 5 and §),

§0, The Government Roaa is cleariy visible on the

asrial phdtogzaph Adoitted ag Plaintifrg®
location ig shown on the map
13{a),

Exhibit 12, and ity
admitted ag Plaintiffs’ Exnipie

11 Rarked by Stones
of Hilea Stream.

§2. The Government Road is we
on both sides op the Honuapo gide

63. on the Bonuapo gide of Hilea sirnan, the

Government Road no longer racaiveg

vohicula: uss byt continues
to receive Pedestrian use,

4. The BAp of a portion o
48 Plaintigeys Exhibit 7, ghoys
Road 'acrosg IMK No,

f Grang 2370, admitted

the: location of thi Government

9-5-16-25% and damonatzaccs that the

Government Road i fiftean feat in width,

EXIHIRIT A

EXHIBIT AA-19
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' .65. Defendant oxU&A has concaded that a publie
riéht ot'pedeétrian and equastrian acceas exists upon the
| Government Road from thae Honuapo boundary of the pProperty at
izsue to Hilea 8Stresam, and that a public right of pedastrian,
equestrian and vehicular access exiats from Hilea Stream to

the Punalu'y side of the property in question along the
Government Road,

66. The Ancient Walking Trail and the Goverament

Road 1nt:tlgét at the mouth of Hilea Streanm several hundrad

£§§t'u§uka~ot thi'upper iéach Of the waves at Xawa Bay,
'b 67. Memberas of the public used the

Government
Road continucus

ly as a right-o!-way for travel
horse and cart to Kawa Bay from the
1::.'1930'..

by foot,
mid 1800%s until the
68. Buch use wag continuous and was of sufficient

of Defendant OKUNA
using the road as a

frequency that pPradecessorsy in intaerest
must have known that persong wers

Ratter of right and not in relianc

® upon toleration or
posniscipnc |

69. In the late 1930's or early 19401,, publia

use of that bortion of the Government Road between Hilin

Btream and the Honuapo boundary of tho'propo:ty at izsuas,

becane less frequent, ‘
Howeverx, thers was no evidence of any

intsation on the part of the Publiac or publig authorities tgo

Government Road,

71. The gJeneral publis used the
Pedestrian, Squestrian,

abandon thig Portion of the

Governmant Road for

and wagon travel opanly, advcraely,

=10~
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continucuxly, notoriocusly, under a claim of right, ahd‘without

intorrupéion for a pariod of at least 8¢ years.
72. 1In the mid 1940's, the military converted

the portion of the Government Road from the Punalq'u

boundary of the subjact Property to Hilea Stream and Kawa

Bay into a Jeep trail,
73, Since 1946, the portion of the Government

.Road described in Paxagraph 73 has received regular use- as

a :iqht-of-way_by the public for four-wheel drive vehiclas, o
74, Beginning:ip 1346, the généta;;publio ha; -

continucusly, notorioualy, under a claim of right, and
without 1n£c:ruption for a period of at least 39 Years,

the road is very rough, _ by

76. No owner or occupier of these lands ever i;l

Attempted to bar OF Testrict the uge of the Government Roag

77. In the 197¢0'g, Defendant oxuna Placed large
rocks and Poles across tha Government Road for the purpose
of containing hig Oattla,

78, These rocks and barriers wers quickly removed
by menbers of the publig utilizing the Government Road ang
did not interrupe (tq use, V

B 4

11~

EXHIBIT Biy
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79. Even during world War 1r when‘waztimn res-
trictions on coastline access weres imposed, some members of
the public gtill used this road to reach Kawa Bay,

80.  There is n§ evidenca that any member of the
publie oéor asked Permiszaion nor dig &ny landowner require
permission for a mamber of the Public to travel across this
Property along the Government ﬂoad:to the beach at Xawa Bay,

-

81, Memberg of the public stily regularly uge the
Gov-rpmen;.nbia to reach tha shoreling & -
the Hohuaéo and Punaly’y sidas ot.the property, Although
travel ig very diffioule,

E. ' The Corral Gata Road

82, Mauka-makai trajlg hav-»oxilt-d within_thc
ahupuaas of Xaalaiki ana Hilea aince anoiint timag,
- 83. Ancien: Hawailans fron
able to and aig travel freel
tzails,

other ahupuaas yere

Y t0 Xawa Bay along mauka-makai

4. One mauka-makai traiy (herainafter "corra)

Gats Road™) extends fron the fz--hwatn: springs at Kaalaiky

:ishpond.uauka to Highway 11 and further Rauka to the old '

AVolcano-Riqhway and beyond,

85. The Corral Gate Road im & distinot apg visible

Exhibit 12, The road jig ide
into cvidancq A3 Plaintifrge Exhibis 13¢a),

. 88, 7The Corral Gate
with lateral trails Such ag the
Sxtands a1} the

Road intersects further nauka

Kaalaiki Camp Trail, whioch

way from Naalehy, {See

u.s, Geologig Survey

EXHIBIT BYS

EXHIBIT AA-22

at Kawa Biy'troh both

et e G




S ~
' b o

¥

kuap of Naalashu Quadranqlo'datcd 1921, admitted into evidence
as Plai;titra' Exhibit {.)

87. The publig has continuoully and customarily
used mauka-uakui trails such as Corral Gate Road to resach
the ahoreline at Kawa since anciaﬂi times,

. 88, ~The public has uled the Corr&l Gatas Roagd
43 a distinct and visible pnth tor £cot, horss and mulc
traffie for as long a3 local r-zidonts can remember,

89, Persons from within ana without the Districe
of Xau have used the Corral Gate Road to 90 to the lhoralino
at Kawa to chnla and fish since timn immnmotial.-

30. For as long as anyonc can remember, the

public has also t:avalled along the Government Road from

Ninoola to Xaalaiki !ishpond and from there mauka into thn

i Ahupuaa of Xaalaiki along the Corral Gate Road.

91. The Corzral Gate Road was customatily uged
for publio Pedestrian ang equestrian travel to Kawa Bay

from mauka nzeaa of Kau befors the 1890's,

92. The Corrxal Gate Rocd han becn continuoualy

used as a :iqht-of-way by the public for padeltrian and
squestrian travel 'inco before the 1890’

- 93, In 1939, the Hawaii Belt Highway 11 was

con-txuct-d thzough this area and unlocks
installed ahcra the

Gats Road,

d gatolchro
h;ghway 1nt-::eotad with the Corral -

94, After 1939, persons continued to travel fronm
Punaluu and Ninoole to Kawa and uauka €0 Kaalaixd
Corral Gate Road by horaeback or nulo.

9,

along the

Qther Rembers of the publio began to Use téo

.....

L.MJJ iy £/
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cntranéa'ot the Corral Gats Road from the H;waii Belt
Highway to rsach Xawa.

| 6. -Beginning in 1939, members of the public
began to drive automcbiles down the Corral Gate Road to the
fishpond at Kaalaixi in order to reach Kawa,

37. 1In order to reach the lhOtalinC' parsons
would unlatch the gats next to the potral on Hawaii Balt

Highway 11 and would drive down and park thelr automobiles
next to tha fishpond, ’

98. xambar:
' C8rs next to thae

ol tho public would allo park their .

Hawaii Balt nghway and ‘would walk along
the Corral Gate Road to the fishpond and the shorelinae,

39. ¥or as long as anyona can Iazember,
" OKUNA and his Pradecessors

Defendant

in intarast, by their silance and
inagtion, have acquiesced in the

Gata Rocd.

-

pPublic uae of the Corral

100.

Defendant OKUNA posted a "no traspazaing*
sign on ths

highway antranca to the corral gata

in 1955 and
again in the 19503,

10l. Thess "no trespassing®

signs disappeared soon
-afltar thsy vara

postad and digd not affect public use of tha

Corral Gats Road.

102. 1Ia the early 1350°
and lockad the highway gate on the

order to protact his livestock,

3, Defendant OXUNA chaidad
Corral Gate Road in

103, 'Tho:tatto:,

menbars of the publig Sontinyed
to use the Corral Gata

Road by climbing ovar the gatae and
walkinq down the read o the r:ahpond
10‘- !n

VI imsir ..
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*a0 t:ssﬁnsaing‘ signs on the gata, placing barbed wiras
on. top ﬁt the gats and by filing traapdasinqlcomplaintx with
ths Polica Department of the County of Hawali, _

105, No other ownar, occupier of theae lands, or
p:ndccaosor‘in interest of Defandant OKUNA has ever attemptad
to bar or rsstrict the public use of tha Corral Gata Road.

A 108, Use of tha Corral Gats Road by members of
thc public was peccoablc, reaasonabls and frae 2zcu disputs
until Defsndant OKUNA began to actively prevent m‘mhe:a of
the public from using thls road in the mid 1970'

107, Even after the mid 1970's, mcmbarl of the -
publia continued to use the road, however, many of thes.

persons wers arrested for trespassing,

108. The public has rcasonably used the Corzal
_ Gats Road for Pedestrian, horse, and automobile travel in

ordar to rasach the shorelins at Kawa for recraational purposes
1nclud1nq !ilhinq and surfing,

109. Tha publlc has used the Corral Gats Road

for pedestrian travel to Kaalaixi !ishgond and the surrounding

shoraline openly, ldver:cly, continucusly, notoriously,

under a claim of right and without intsrruption for at
leaat 100 years, '

110, Tha pubiic has used the Corral Gate
- Road for equestrian travel to Xaalaixi !i:hpond and
the aurrcunding shoraline opanly,

notoriously, under

adversely, continucusly,

a claim of tight, and withouc
1nta:ruption for at least 50 years,

.

111, Beginning in 1948, the publig has used the

Corral Gata Road for vehicular travel to Xaalaiki tiahpond

and the Surrcunding ahorsline opcnly, adversely, continucusly
’

E\H,Hﬁn- .

EXHIBIT AA-25
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'notarionlly, under'a claim of right, and without

interruption for at least 13 years.

112. The vast majority of the members of the

public using the Corral Gate Road did not seek permizsion to

use this accessway to reach Kawa from Defendant OKUNA and/cr
his predecessors in interest,

113, Pradecessors in intctéat and/Ot occupants of

the propc:ty, auch as Hitauhei Okuna, Thomas Masaxu Okuna,_
-'Lydia Papalluu, and Katherine Hamilton and her !amlly were

awars of the use of the Corral Gate Road by the public,

114, The use of the Corral Gate Road by persons
seeking ¢o reach Kawa was ofviuchvfrnquency that Defendant
OKUNA and his predecessors must have known that persons
using the road did so ag a matter of right and not in
rsliance on tolaration or permission,

F. The Hilea Trail

118, Another mauka-makal trail oxiandl from the

014 Volcano Highway olose to the Village of Hilea down to
the :hc:tlxnc At Kawa,

11‘. This trail Grosses the Hawali Belt Highway

8t the location of Gate 43 identified on Plaintifgy’ Exhibit
13 (.) *

117. Prom the Hawail Belt Highway, the trail
sxtends to the shoreline in the vicinity of xawa Bay.

118. By the 1850's, large numbers of Hawaiians
lived in»lauka Arsas around the Village of Hilea.

! 119, Hilea Village is located and identified by

AR orange gircle on the map by M.D, Mongsarat dated 1887 and

admitted inte *vidence as Plaineirsg’ Exhibit 2
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120, Hawalians living around tha Village of Hilea

have customarily used a mauka-makal trail to reach Kawa at 3

least since the 1850's.

L]

ey

121, A right-of-way in substantially the same
- location as the Hilea Trail was customarily used for publig
Pedestrian travel to mauka areas around the villaqa'ot
Hilea well before the 1890°%s, s ' . ' 3

122, A right-of-way 1q substantially the same
location as»tﬁe,nilcq Trail has beencontinuously used
| as a :__i'ght.-of-way by the public for pedestrian travel

befors the 1890,

since

123. The Hilea Trail has been customarily and
continuohlly used for pedeatrian travel by

pecple living in
the Village

0f Eilea and other persons from the district for
~- &8 1ORg as anyone gap remember,

124. Based on the type

of usage which this txall
rsceived, the

{4

b

. ) k

Hilaa Trail is datermined to be 4 minimum i
of thrae faet wida,

125, The Hilea Trall was ¥agularly used by members

of thl.publiq and such use was continued without interruption

untll Defandant OKUNA Actively began to rastrige mauka-makaf

4Ccess to the area in the mid 1970's,

126, After the Hawaiy Belt Highway was Gonstructed,

in 1339, yse of the Hilea Trail inten

8ified becauge persons
would park their cars along the highw

ay and would walk to
Kawa Bay,

. 127, The Hilea Trail has bee
with surferg who carry thejir
»ost direct routs,

B particularly Popular

surfboards tg Kawa Bay by this

FXHIBIT Rao
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128, Defendant OKUNA posted "no trespasaing”
signs on the gate at the highway entrance of the Hilea
Trail adj;ceqt to the Hawaili Belt nghﬁay around 1355 and
again in the 1960's, however, these signs disappeared shortly

after they were erected.

129. These "no trespassing" signs did not effactively
intarrupt public use of the Hilea Trail,

130.  Defendant OKUNA made no further attempt to
halt use of the Hilea Trail until the mid 1970's, ‘ o
,131;-'No“othorfowﬁer,'o: oécupiervof'tﬁbao'lands,A
or predecessor in interest of Defendant OKUNA, has sver '
attsmpted to bar or-restrict public use of the Hilea Trail.
132, Use of the Hilea Trail by members of the

public was Psaceable, Xeasonabla, and-trée'tron dlspute
until Defendant OKUNA began to

" -

actively prevent members of
the publis from using these trails ip the mid 197¢'4,

133, Even after the mid 1970's, sone Rembers of
the publig continued to use the trails; howaver,
arrsstead gor tra:ptcninq. '

Rany wars

134. The public has used a traiy in substantially
the samg location as the

to the shoxeline of the »

Hilea Trail for éedentrian travel

ubject Property openly, adversaly,
continuoully, hotoriously, under & clainm of right, and

without interruption for over a century,

135, The public has Used tha Hilea Trail from
Gate Number 2 for pedestrian travel to the Bhoreling
of the subjeot Property openly, adversaly,

hotorioualy, under a claim of right, and
for aver 38 Yeazs,

continuouxly,

without intcrruption,

—— -
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The vast majority of the menbers of the
Public uaing the Hilea Trail never asked pa:nisnion from

Defendant OxﬁHA and/or hig preadecesasors in interest to uge
this means to reach Kawa,

50 ag 3
matter of right and not i, ra

liance
Pexmission of the

upon toleration or
landownert.
139,

in intc:est,
~- the use of the H{ler Ttﬁ;l by membaerg

of tha publig for as
- 1ong as anyone cap Tamembaer, '

G. OQther Findingg
N

lands at iasue ware originaliy Owned

Onveyed by Government to separats

. 142,
tndividunl Plasin
hu. and

Defendant OKUNA has since
tifs,,

Other Memberg

EXHIRIT B2

EXHIBIT AA-29
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pauka-makal trails described above and has denied them
reasonable access to and from Kawa Bay and the adjacent
ocean, tidelands and beaches.

143, Defendant OKUNA has never actad to make
his lands or the tdcnssways'above-dencribad available to
the public for recreational purposes,

144. The individual Plaintiffs and members of the
Spértzuanl-cluh of xad. who have used and enjoyed this

lhorolin. :o: many years, have baeen injured by these: :tatric-

tlont on access in a manner which diffars in dcgrto and kind
fxom that suffered by tha community at larqe. _
145, The individual Plaintiffs and members of the
Sportsmans Club of Kau have traditionally used and enjoyed
this -horulin§ tor»rccrnaiionai purposes, and have besn-
lpacitllyfiporaonally and adversely affected by the actions
of Defendant OKUNA in barring the general public from
reaching the shoreline along the accessways above desoribed,

146, Public interasts and olaims in the subject

property wers not adjudicated in Ulrich v. Okuna, Civil
'  No.. 1240, inasmuch as thc State of Hawail was dismissed
43 & party bhefore a judgment was randoredvon the maxits.

147. Pplaintiffa are proper representatives of a
class 80 numerous that the joinder of all members is
impracticabile, |

148, Thoro‘arc_queation- of fact common to
Plaintiffs and class members.

V 149. The representative parties will fairly and

adoqucealy Protect the interestas of the class.

1850, Defendant oxuna has acted on grounds
applicable to the Class,

P T ‘13
EXHIBIT AA-30
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_to be members of the class;

I1. CONCLUSIONS OF LAW

Upon the Findings of Pact aforssaid, the Court
goncludes as follows:
1. Thaere are Qquestionas of law common to Plaintiffs
and glass members,
2. The olaims of the rspresentative parties ars
typicil of the claims or defenses of the class,
" 3. The reprasentative parties will fairly and

“adequataly protect the intsrests of the class,

4, Pinal injunctive raliaf and corresponding

declaratory relief is appropriats -for tha class as a whols,

5. The Court finds the following 1ndividuall_

~All residents of the Btata of Hawail,
who in the past havs usad and snjoyed reasonably,
or wha have been praventad or detarred by
Defandants' actions and condugt from using and
enjoying Twadonably the trails and paths claimed
in the Complaint filad in this cauase to reach

Kawa Bay-and the adjacent tidelands, beaches
and ocean. - :

$., The decisicn in Ulrich v, Okuna, Civil No. 1240,

tilsd on July 13, 1965, does not bar Plaintiffa’ glains,

7. ‘R-:'judicata‘nnd/or’ccllataral sstoppel do
not bar these claims inasmuch as public intarests in the
lands At isaue were not hdju@icatad in Uirich ¥. Okuna,

8, Bection $20-7, H.R.8., does not praciude the
acquisition of public prosctiptin ;iqhtavoécr the rights~
of-way in Question, inasguch as applicablc'pralcxiptiV‘

periods were satisfied ang presoriptive rights vestad in the

public 1onq‘h.£or-f:ho Snactment of this statuts,
9. Baction 520~7, H.R.8,, does not bar acquisition
of presoriptive essements to

because Dcz.nd;nt OKUNA hag j,
available ta the ous

this Property by the public
| ot aatadvtO'maka-hil lands
public ggp Tecreationa] puipé.lt

EXHIBIT Bay

and thuyg

EXHIBIT AA-31
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cannot claim the protection and benefits of Chapter 520.

10, Kaalaiki fishpond designated and described by
Hawaii Tax Map Key No. 9-5-16-30 was expressly reserved by
the sgovereign in Grant 1530 to Kimokeo and remains public
land owned by the Stats of Hawail,

11, Bection 657-31, H.R, 8., does not bar this
action inalmuch as Plaintiffs havas actad_promgtly to assert.

their clainms and have met all applicable statutory limitation

12; Any . intarruption of use ot these rights-ot-
vay by thn wilitary during world War II would not affsct
‘presoriptive or Customary access claims inasmuch as these
restrictions were imposed by public authoritiss in » tins
of nutional'oanrqinoy and haar no ralation to the rights

or state of mind of thc landowners or trail users,

13, The public has without interruption, opanly,
adversely, continuoully, and notoricusly, used under

& claim of right, the :ights-o!-way described below
for the following periods:

{a) Ancient Walking trail for pedo-trian t:lvcl
for at least 29 Yoars and probably for over 100 years.

(b) Government Road for pedestrian, equestrian

and wagon trxavel for at least 20 yesars and probably for

over 90 years,
-(c) Government Road from Hilgea Strean to the
Punaluu boundary of the Property for vehicular traval !or
at least 20 years and Probably for over 30 years,
(d) Corral Gats |

foad for pedestrian travel for
4% least 30 Years and prop

:1: HEPI ._..1 i J be
EXHIBIT AA-32
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at least 20 years and probably for over 100 years.
{£) Beginning in 1946, Corral Gate Road for

vehicular travel for over 13 years.
{g) A trail in substantially the same location

as the Hilea Trail for pedestrian travel at least 20 years

and probably toé over 100 years,

{h) The Hilea Trail from Gate Number 2 on the -

Hawaii qut Highway for pedestrian travel tor_ut ;oant
20 years and prohqbly»to: over JS:yoa;:.» 3 o

. ! l(.'vfki'acta of Dé:endint dKUNA'vhiéh praveant
or hinder Plaintifts and other members of the publig from
using these t&ail are in violatiop of their right to lccail
-through an eassment by prescription,

15, It is well established that all land in

Hawaii o:iqlnita-‘with 4 gommon grantor,

It was long 430 acknowledged that the
people of Hawail ars the original owners of all
Hawailan.land. 7The Conatitution of 1840,
Promulgatad by Xing Kamehameha III, states:

Kamehameha I, was the founder of the
kingdom and to him belonged all the land from
ohe end of the Islands tc the other, though
it was not his own Private property, It
belongead to the chisfs and the People in
common, of whom Kamehameha I was the head, .

. and had the management of the landed proparty,
Fundamental Law of Hawaii (1904) at 3.
Stata v, Zimring, 58 Haw. 106, 111 (1977).

16. Plaintirrs A- members of tha genaral pﬁblia
are entitled to access through the subject property along
the Ancient Walking Trail, the Government Road and ﬁho
Corral Gate Road aonC-dalcribad because sasements in favor
of Plalntiffs and the general public wers reserved by
implication in a1l conveycncas of this Property,

EXHIBIT g2

EXHIBIT AA-33
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17. The acts of Defsndant OKUNA which prevent or
hinder access to the Ancient Walking Trail, the Cov-:nmenc
Road and the Corral Gate Road by the Plaintiffs and other
members of the general publig ara in violation of an implied
resaervation of easement.

18, Prior to the overthrow of the Hawaiian Monarchy

and the adoption'af the common law of England as the common

law of Hawaii, in 1892, the public anjoyed a customary right o!.

access actosa the subjact’ property -along thé riqhta-of—way

and for the pu:poac hereafter dascrlbedz
~ (a) Ancient Walking Trail for pedestrian travel.

(b) Corral Gate Trail for pedestrian and
.qucltriln travel,

g {o) A trail in substantially theblamo location
fas,tht-uilca Trail for pedestrian travel,

19.‘ Defendant OKUNA now rafuaas to recognize or

Acknowledge the CQustomary rights of access above-dcsctibnd

and has violated the rights of Plaintiffs ang the general
public to utilize the Ancient Walking Trail, the Corral

Gate Road, and the Hilea Trail based on Hawaiian usags and
custom,

0. Betozn the beginning of the written history

of tho stats and prior to the institution of a systam of

Private land tenure, and thereafter, Plaintiffy and their

predacsssors, as a cultdm, have utilized the Ancient Walking

Trail, the Corral Gcto Trail and a trail in substantially

the same location ag the Hilea Trail to travel
subject Property.
21,

&Cx0ss the

A customary publig right of

, ACCes® along the
trails ang Toads abovo-dascribod is

ROt repugnant to Other

EXHIBIT AA-34
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customs or laws of the Stats or County of Hawaii,
22, vTho acts of Dafendant OKUNA which have denied
or diléouxaged public access across this property have
violated the rights of Plaintiffs and the genaral public to
. customary access along the rights-of-way above-described.
23, By reason of necessity, the sState of Hawaii
is entitled o access through and across the subject property -
through thi use of a mauka-makai trail from the Hawaii Belt
Hawaii to Xaalaiki. tiahpond.
24,

Plainti!:s and the gcneral public ara entitled

to 4CCess across the subject proparty along the Ancient

walking Trail by virtue of the doctrine of necessity inasmuch

48 no other means exista wheraby persons such as Plaintirzts

may traverse the shoreline to fish and enjoy the bc.chns

and tidclandl as they have donc in the past,

25. Plaintiffs and the general public ars sntltlad

to access through and across the subject property through

the use of a mauka-makai trail inaamuch as no gther reasonabls
means exists by which members of the
the

public may travel trom
Rawaii Belt Highway to reach the shoreline at Xawa,

26, Any actiona of pefendant OKUNAmwhich would

Prevent access along the Ancient Walking Trail and/or accegs

along a mauka-makai trail from Highway 11 would violate the

public'l right to an ®asement to this shoreline pursuant to
the doctrine of necessity,

27, Any alienation or abandonment of an sstablighed

public riqht-o!-way by tha Dsfaendant STATE OF HAWAII which

leaves tho public without Yeasonable access to Xawa 3ay

and the adjacent lho:llino would constitute a breach of

public trunt: howevar, there hags been ng¢ avidence showing

FYWIDIT Do¢
EXHIBIT AA-35
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that such an alienation or abandonmaent occurred.,

28, Dpefendant OKUNA'as past actions such as
posting "no trespassing”® signs, locking gates, blocking
righta-of-way with stones and Poles and commissicning tres-
paalinq arrests, have interfered with the possession, use,
and enjoyment of these rights-of-way by the public and

warrant the imposition of Lnjunctiv.-roliot.
111, ORDER

Based on the foregoing, IT IS HEREBY ORDERED, - -
' ADJUDGED AND DECREED that;

1) Pursuant to Rule 23({b} (2) of the Hawaii Rules of
Civil Procedurs, a class is certifiad and the class {s

defined as follows;
All residents of the State of Hawaif,
who in the past have usad and enjoyed reasonably,
or who have bean Prevented or deterrad by
Defsandants' actions and conduct from using
and enjoying reasonably the trails and paths
¢laimed in the Complaint filed in this cause

to reach XKawa Bay and the adjacont-tidalands,
beaches and ocsan. :

- 3) Th. individual) Plaintiffs, wmembers of the 8portamans
Club of Xau, persons similarly situated, and the general

public are entitled to Teasonable access to Kawa Bay and the

‘shoreline of the subject property in the following mannar
along the followinq-rightséot-way.

2) A 3 foot wide pedestrian easemant along the
Ancieat Walking Trail,

b) A 15 foot wide pedestrian, equestrian, and
w&gon easement along that portion of the Government Road
which extenda from the Honuapo boundary of the subject
PXoperty to Hilea Stream,

9) A 15 foot wide

Pedestrian, equestrian and
Vehicular sasement

along that portion of the Government

FGYL“D]T D7a
EXHIBIT AA-36
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Road whléh extends from liilea Stream to the Punalu?u.boundary
of the subjact property,

d} A 3 foot wide pedcahrian eagement from the
Upper resach of the waves at the mouth of Hilaea Stresam to the
inior:action of Hilsa Straam with the Government Road.

®) A 10 foot wide vehicular, equaestrian and
Pedestrian easement along the Corral .Gate Road, as located |
in Plaintigey Exhibit 13{a),

-

£) A 3 foot wide Pedestrian sasement along the

MHiled Trall as located in Platntiefa’ gxnipie 13(a).

) Dofindant MATSUHEI OKUNA and his agents, servants,
smployees, and all persons acting in active concert or
Participation with him who receive 8ctual notice of this
order ara Permanently sujoined from barring or Preventing
eh; Plainti!!l, members of the

similarly situated, ang menbers of the publis frogm using any
of the

ject property.
DATED:  Hilo, Mawaiy, - 0CT 14 1980

s,

UDGE "OF THE ABOVE-ENTITLED COQURT
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BEFORE THE LAND USE COMMISSION

OF THE STATE OF HAWAI'T

EXHIBIT BB-1

In the Matter of the Petition of ) DOCKET NO. A93-701
| )
KAUPULEHU DEVELOPMENTS ) FINDINGS OF FACT, v

‘ . ) ' CONCLUSIONS OF LAW, AND
To Amend the Conservation Land Use District ) DECISION AND ORDER

‘Boundary into the Urban Land Use District for y | ) _

: 086 A fL t This is to certify that this is & true and comect
A;{proxxmately 1,009 6 cres of Land at ) copy of the Decisian and Order on fila in the office
Ka'upulehu, North Kona, Island, County, and ) ofihe State Land Use Cammission, Honolulu, Hawaii.

| Stgte of Hawai'i, TMK 7,-;2-@3: por: 1 - ) 0CT 182001 17 s YAl ;
. ’ ) Date Executive Offioé (
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